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ADMINISTRATIVE PROCEDURE

THURSDAY, JUNE 21, 1045

House oF REPRESENTATIVE,
COMMITTEE ON THE JUDICIARY,
_ Washington, D. C.

The committee met at 10 a. m., Hon. Hatton W. Sumners (chair-
man) presiding.

The CrairMAN. The committee will come to order at least for the
purpose of straightening out in a preliminary way our procedure,

Mr. McFarland, I believe you are going to have some responsibility
for the presentation in order of the views of yourself and your group
who have had much responsibility and rendered much service in the
drafting, for consideration of the committee, of the matters that are
to be considered today. - @ :

Several bills have been introduced and are now pending in this com-
mittee dealing with this important subject matter. As I indicated to
you a moment ago and will state now, if we get the discussion in
some order dealing with this subject matter, it will materially shorten
the hearing. I suppose you want to make some introductory state-
ment about the need, in the judgment of its proponents, of this pro-
posed legislation. It seems td me 1t would then fall under some general
subheadings.

First, you would deal, I suppose, with the formation of the direc-
tives, giving us the benefit of your judgment as to how those directives
are to be formulated and what opportunity the people who are to be
affected by them have of presenting their views with regard to what
those directives should be. :

Then it seems to me perhaps the next thing of importance would
be a suggestion as to what agency and how it should be created for
hearing the matters in dispute; then the general machinery on up
.through the structure of the Department, the right of appeal to the
court, what questions would be subject to review in the court; whether
or not there would be any de novo trial in any circumstances.

I hope you will understand the indications of the chairman do not
convey any certainty of judgment on his part. He has certainly no
disposition to limit or even direct the proceedings. There are going
to be some other members of the committee here soon. Unfortunately,
this committee, as is true of many of the committees of the House, is
_considerably disorganized now by reason of the draft which has been
made upon 1ts membership to constitute other committees dealing with
specific matters. I think, however, we have the real brains of the
committee here now and it would save some time if you proceed.

A1l right, Mr. McFarland.

1



2 ADMINISTRATIVE PROCEDURE

Mr. McFarLanp. Mr. Chairman, Mr. Simmons will introduce the
subject for our group; then will be followed by Mr. Miller, and then
by myself, if necessary.

STATEMENT OF DAVID A. SIMMONS, PRESIDENT, AMERICAN BAR
ASSOCIATION

Mr. Srvmyons. My name is David A. Simmons, from Houston, Tex.

Mr. Chairman and gentlemen of the committee, I appear here as
president of the American Bar Association. For the record, I might
say that for 5 years before that I was president of the American
Judicature Society, a group of 6,500 lawyers and judges throughout
the country who dedicate their spare time to the improvement in the
judicial administrative process. Before that I was president of the
Texas Bar Association, of the Houston bar and, in my private prac-
tice, am a member of a small law firm in a middle-sized city. I might
perhaps call myself a country lawyer. I find that is a little unusual
in the membership of the American Bar Association; but at least it is
‘current in Government practice.

T have served as first assistant attorney general of Texas; assistant
United States district attorney under the Wilson administration in
south Texas, and have represented a number of administrative bodies
and boards in Texas and in my community.

. I have a short statement introductory of this subject and in order,
lawyerlike, that I may not get off on too many other subjects, having
just come from 7 weeks at San Francisco as a consultant of the State
epartment, where I helped to “revise and reorganize the world,”
with your permission I will restrict myself to this short statement.

It 1s not my purpose to review in detail the several proposals now
before you nor to dwell upon the objectives of particular provisions.
Mr. Clarence A. Miller—who is a former president of the Interstate
Commerce Commission Practitioners, former chairman of the Section
on Administrative Law of the District of Columbia Bar Association,.
and presently chairman of the American Bar Association’s Committee
on Administrative Law for the District of Columbia—will present
to you the history of the proposals and the basis for the provisions
therein. I think I can say, however, that the measures which are now
before you are parts of an unbroken chain of development in which a
thoroughly democratic process is evident. Every branch of the legal
profession has participated. Lawyers, judges, and administrators
have been members of the committees which have made valuable
contributions and constructive suggestions. :

These bills—and particularly H. R. 1203 with some modifications
which I shall presently mention—mark the culmination of more than,

10 years of consideration, studies, reports, and recommendations by
various public and private bodies. Beginning in 1933 a committee
of the American Bar Association proposed the creation of a special
administrative court. In 1937 the President of the United States
recommended a reorganization of the Federal executive branch upon
the ground that the present form of administrative tribunal, which
performs “administrative work in addition to judicial work, threatens
to develop a ‘fourth branch’ of the Government for which there is
no sanction in the Constitution.” These proposals were succeeded
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by a proposed administrative procedure act known generally as the
Walter-Logan bill. The latter was passed by Congress, but vetoed
by the President to await thé conclusion of studies and the report
of a committee—composed of Government officers, judges, and law-
yers—appointed to study the subject. The so-called Attorney Gen-
eral’s Committee on Administrative Procedure made its report early
in 1941. Thereafter a subcommittee of the Senate Judiciary Com-
mittee held extensive hearings, but suspended consideration with the
imminence of war. During the past 2 years there has been a marked
revival of interest which has been directed toward two related
objectives:

I wish to interpolate here that in the last year I have, as president
of the Ameérican Bar Association, had to go in every corner of the
country and I find everywhere the greatest interest, Mr. Chairman
and gentlemen, in these bills and in this subject matter. I think I
can say without fear of contradiction and without being an advocate
about it but merely a spokesman for the bar that there is very great
interest and very great hope that something will be done which is
constructive, and at no long-distant date, on this subject. I find that
sentiment in the smallest hamlets. I believe the feeling is more
yzurgent among the lawyers in the smaller States and country districts
among the people generally. I do not limit it to lawyers, although
I stand here only as spokesman for the lawyers.

As T say, during the past 2 years there has been a marked revival
of interest which has been directed toward two related objectives:

First, the adoption of a general administrative procedure statute.
Secondly, the more specific definition of administrative powers as
individual pieces of legislation involving administrative agencies come
before Congress for adoption, revision, or renewal.

Practically all of these bills have three basic features, although
they differ in language and detail. Those features are—

1. Provision for publicity of administrative law and procedure. I
need not tell this committee of the confusion in that field.

2. A’ statement of the minimum procedural requirements of the
two basic types of administrative operations—that is, (@) the mak-
ing of general regulations, and () the adjudication of particular
cases.

3. A simplified statement of the right, procedure, and scope of
judicial review. ! ,

The purpose of these is threefold: (1) to simplify the subject;
(2) to state minimum standards; and (3) to notify the citizen so
that the mystery may be removed from the American system so far
as administrative agencies are concerned.

Since no one desires to injure the legitimate operations of govern-
ment, there is no reason why the provisions of any bill adopted
should not bring general acceptance and approval. As evidence of
this fact, the Senate Judiciary Committee has recently issued a print
in which certain suggestions are made as the result of extended con-
ferences between the representatives of the Attorney General and
other parties. I understand that an agent of the Attorney General
is or will be here to discuss the matter. Mr. Carl McFarland, who
was formerly an Assistant Attorney General of the United States, a
member of the Attorney General’s Committee on Administrative Pro-
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cedure, and is now the chairman of the American Bar Association’s
administrative law activities, will present for you a discussion of the
suggested draft developed in cooperation with the representatives of
the Attorney General at the suggestion of the chairman of the Sen-
ate Judiciary Committee as well as the way in which the detailed
provisions of the proposed bills reflect the basic recommendations of
the Attorney General’s Committee on Administrative Procedure.

The one matter upon which no printed document reveals common
agreement is the appointment of hearing officers for administrative
cases. In that respect three different proposals have been made, as
follows:

First is the suggestion that they be appointed and removed within
the usual framework of the public service, which means the civil-
service system. ‘

Second is the proposal for an office of administrative procedure,
headed by Presidential appointees, to make or approve appointments
and removals of examiners as well as to exercise general supervisory
and research powers.

Third is a suggestion that the Judicial Conference appoint an officer
to appoint and remove examiners. This suggestion is attractive, but
may present constitutional problems as to the appointing power. Per-
haps a solution would be for the Presidential appointment of such an
officer or officers, with provision for the Judicial Conference to make
recommendations to the President. -

Now we have a suggestion that we want to leave for your considera-
tion as to, perhaps, a Joint legislative committee.

Legislation of the character we are discussing is designed, as I have
said, merely to simplify the law, lay down minimum standards, and
notify the citizen of his procedural rights. It provides no code of pro-
cedure and leaves many vital matters untouched. But, more impor-
tant, it does not touch at all the more serious problem of making the
substantive powers of administrative officers more specific. Indeed,
there is so much that needs to be done in this field that any statute such
as is here pending is but a start.

Some means must be found for Congress itself to exercise continuing
supervision and improvement in the matter of administrative justice.
To that end, it is suggested that there ought to be provided—prefer-
ably in any bill which this committee may report and as an addition to
the subjects now. proposed to be contained in it—a joint committee on
administrative law and procedure. That committee should have an
adequate staff. It should operate like the Joint Committee on Taxa-
tion. It should engage in the drafting of legislation conferring ad-
ministrative powers. It should conduct investigations. It should
make recommendations for further procedural legislation.

T wish to do no more at this time than to leave this thought with
you. We need an administrative procedure act, but it is only a be-
ginning. In order that it may not be a stopping point, our suggestion
is that means be provided in any bill reported whereby continuing
improvements may be made. ' A _

Now, to that written statement, with your permission, I will add
just one thought. I have gone about this country this year, as presi-
dent of the American Bar Association and as an ordinary lawyer from
the Southwest, talking to people in every walk of life. I find there is
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great interest in the matter of governmental reorganization, in which
this is merely one part, and in the years that I have given of my life
to talking with people of America on these subjects I find that next to
the war itself at the moment this is the most interesting subject to
them of a political nature. And I have had occasion to make several
speeches. The distinguished chairman and I spoke over the same na-
tional radio program in New York last winter on a subject related to
this and I had correspondence from all over the country. May I sug-
gest that we give, as citizens and as members of the legislative branch,
a great deal more thought to the subject of the three divisions of
government, ) . .

I am not going to make a speech. My 1-hour speech is printed in
the American Bar Association Journal of February. It has received
some favorable comment in every State of the Union and has been
reprinted and scattered broadcast. The basic thought that impressed
people was this, that the Congress is the legislative branch of our
Government—it is the one elected by the people—it is the one the
people must rely on and we do not any longer want Congress to set up
bureaus and commissions and say to them: “We recognize there is a
great problem in this particular field. We have not the time to solve
this problem as we did in the early days of this Republic; we are going
merely to set up a commission of some kind and give you full powers,
and you endeavor to solve that problem.” The people of America, in-
sofar as I have been able to determine, desire that the Congress set up
its own agencies. The appropriation for Congress is a mere pittance.
I have gone about this country pointing out that your appropriation
for the current year was only $13,000,000 for salaries and expenses—
10 cents a head for all the people of America. You did not know, I
suppose, that you had a spokesman in the president of the American
Bar Association this year urging and telling the people that Con-
gress must be given more funds; yes, salary, too—I am for that. But
you have to set up an establishment here sufficient to run a nation of
136,000,000 people and if it costs the people of America $1 a head to
run the congressional establishment, Mr. Chairman and gentlemen,
the people are willing to have it done.

When I read that you have an Office of Legislative Counsel with
an appropriation of $82,000 to help you draft your bills, I personally
feel you should have a staff adequate and equal to that of any depart-
ment of the Government. I say that is ridiculous, because this 1s the
department of Government that represents the people of America.

You see, it would be easy to get me started on that, and I will merely
stop the statement where I began. In this paper I have submitted
that this is a step in the right direction.

The CuamrMaN. Before you take your seat, I want personally to
express my appreciation to you as president of the American Bar
Association this year, and I see another very prominent man over
there who has been doing the same thing; that is, while you were
making these speeches, you also have been telling the people they
have to take back in the States and small communities some of these
powers concentrated here so that we can operate this country under
laws passed by Congress, and directives.

Mr. Stmmons. That is right.
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The Caarman. I have been saying for a good while you are either
going to have to do that or you are going to have to go ahead and
establish these great organizations of considerable size around Mem-
bers of Congress and wind up with 500 or 600 other bureaus, and the
Congressman will be in the center of it and he won’t know much about
what the folks are doing under it.

Mr. Smmmons. I agree with you and will be glad at some time to
discuss that with you over a national radio chain.

STATEMENT OF C. A. MILLER, WASHINGTON, D. ¢., CHAIRMAN,
AMERICAN BAR ASSOCIATION COMMITTEE ON ADMINISTRATIVE
LAW FOR THE DISTRICT OF COLUMBIA

Mr. Mirrer. Mr. Chairman and gentlemen of the committee, as Mr.
McFarland said, I am going to take up where the president of the
American Bar Association left off,

The CramrmaN. I believe it would be a good idea for you to identify.
yourself, first.

Mr. Mier. My name is ‘C. A. Miller; my office is 1120 Tower
Building, Washington, D. C. By way of identification and some
qualification, perhaps I should say at the present time I am vice
president and general counsel of the American Short Line Railroad
Association. I mean by that that is the source from which I obtain
my compensation.

I am here as the chdirman of the American Bar Association com-
mittee on administrative law for the District of Columbia.

I have been, as the president of the American Bar Association said,
a past president or am a past president of the Association of Inter-
state Commerce Commission Practitioners. I was a member of the
committee that cooperated with the Interstate Commerce Commis-
sion’s committee in revising the general rules of practice of the Inter-
state Commerce Commission in 1941 and 1942; T was also a member of
the committee that revised the rules of practice of the Public Utilities
Commission of the District of Columbia which were adopted in 1942.

So far as my experience is concerned, T should say, in the field of
administrative law, it began about 25 years ago when I became a
member of Mr. Beaman’s staff in the office of what now is the Legis-
lative Counsel Service. Mr. Beaman and Mr. Law, with whom most
of you gentlemen are acquainted, were my original preceptors and
instructors in the field of administrative law. Since that time, how-
ever, my experience has been mostly as a practitioner before the ad-
ministrative agencies of the (GGovernment specializing in particular
before the Interstate Commerce Commission.

In making this statement, I think I should say to you gentlemen
I appear here solely as the representative of the American Bar Asso-
ciation, although our own Short Line Association has endorsed and
is in favor of an administrative law bill.

Your committee has before it, Mr. Chairman, six bills; namely,
H. R. 184, the so-called Celler bill; H. R. 339 and H. R. 1117, iden-
tical bills, which we style the Smith-Cravens bill; H. R. 1203, the
Sumners bill, which is generally known throughhout the country as
the McCarran-Sumners bill; H. R. 1206, the Walter bill, and H. R.
2602, the Gwynne bill.



ADMINISTRATIVE PROCEDURE 7

I assume, Mr. Chairman, it is the purpose and intént ‘of ‘the chair-
man to have these bills made a part of the record of this hearing ¢

The CramrmaN. I do not know as to whether we will make them a
part of the record or not, but I believe it would be helpful if you
would discuss the general subject matter as distinguished, at this
time, from discussing the provisions of the particular bills. (The bills
appear in the appendix.)

Mr. Moirer. That is what I propose to do. I may say to you, Mr.
Chairman, in such preparation as we could make for this hearing, our
idea was it should be as flexible as it could be made so as to meet the
desires of the committee to the extent possible; at the same time to
be as helpful to the committee as possible without being too lengthy
in our presentation.” For that reason, I have had prepared and
there is before each of you gentlemen a mimeographed document
captioned “Summary of salient features of administrative procedure
bills pending before the Committee on the Judiciary, House of Rep-
resentatives, United States.” In the summary statement I take up
each of the bills in their numerical order and very briefly summarize
what we consider to be the salient features of those bills.

A very cursory examination of that statement will indicate to you
gentlemen that, by and large, the bills cover the same general terri-
tory. There are differences m the details of them and in the ap-
proach, but I believe no good purpose would be served by my going
into any elaborate description of the salient featurés of these various
bills at this time. '

The Crarmaw. I think you are right. _

Mr. Mmier. T think the document presented to you will serve the
purpose of shortening the hearing as much as possible. The chair-
man can, of course, have that statement incorporated in the record
if he wishes; or, if not, as may suit the convenience of the committee.

The Cramrman. We will be very glad to incorporate that in the
record, Mr. Miller.

(The matter above referred to is as follows:)

,

SUMMARY STATEMENT OF SALIENT F'EATURES OF ADMINISTRATIVE PROCEDURE BILLS
PENDING BEFORE COMMITTEE ON THE JUDICIARY, Housg oF REPRESENTATIVES,
UNITED STATES, JUNE 21, 1945

(H. R. 184, Celler bill; H. R. 339 and H. R. 1117, Smith-Cravens bills; H. R. 1203,
Sumners bill ; H. R. 1206, Walter bill ; H. R. 2602, Gwynne bill)

H. R. 184—CgLLER BILL

I. DECLARATION OF GENERAL POLICY

1. All administrative authority should be effected by established procedures
designed to assure adequate protection of private interests and to effectuate
declared policies of Congress. ’

2. All procedures should be made known to all interested persons.

3. Adjudication should include due notice, opportunity to be heard, and prompt
decision,

. DELEGATION OF AUTHORITY
Provision is made for delegation of authority to subordinates.
III. OFFICE OF FEDERAL ADMINISTRATIVE PROCEDURE

1. Director of Federal Administrative Procedure, to be appointed by President,
by and with advice and consent of Senate.
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2. Office of Federal Administrative Procedure:
(a) Director.
(b) Justice of the United States Court of Appeals, District of Columbia.
(c) Director of Administrative Office of United States Courts.
(d) Advisory Committees.
8. Duties of Director:
(a) Investigate agency practices and procedures,
(b) Recommend uniform procedures.
(e) Investigate complaints regarding procedures,
(d) Examine practices respecting publicity.
(e) Investigate admissions to practice,
(f) Act, with members of Office, respecting appointment and removal of
hearing commissioners,
(g) Submit annual report.

IV. RULES AND RULE MAKING

. Publication of internal organization of agencies required.
. Publication of policies, interpretations, and rules required.
Provision for receipt of suggestions for rules required.

. Retroactivity of effect of rules prohibited.

. Provision is made for requesting amendments of rules.

S §O 10 i

V. ADJUDICATION

(Applicable where hearing accorded by statute)

1. Hearing commissioners:
(a) Nominated by agency and appointed by Director OFAP,
{(b) Term, 7 years.
(¢) Removable, for cause after hearing.
(d) Powers and duties are prescribed.
2. Hearing of cases:
(a) Presiding officer, a hearing commissioner.
(b) Powers and duties of hearing commissioner preseribed.
(¢) Provision made for cases of disobedience of lawful orders.
(d) Prehearing conferences authorized.
(e) Provision made for briefs, argument, requested ﬁndmgs ete.
(f) Provision is made for disqualification of hearing commissioner.
3. Decision of cases:
(a) Decision of hearing commissioner final unless appealed to agency.
(b) Provision is' made for reopening of decisions not appea]ed
(¢) Provision is made for appeal of hearing commissioner’s decision.

VL APFPEAL TO COURTS

1. Content of record on appeal to courts is prescribed.
2. Mistake of remedy is not to preclude judicial review.

VII. DECLARATORY RULINGS
Provision is made for declaratory rulings.
H. R. 339 anp H. R. 1117—SMI1TH-CRAVENS BILL
(Military, naval, and diplomati¢ functions excepted from all requi
1. RULES

Every agency required to publish—

(a) Descriptious of internal and field organization.

(b) Method of channelization of functions.

(c) Substantive regulations.

II. RULINGS AND ORDERS

Every agency required to publish-—or make available—all general rulings, opin-
ions, orders, etc. .
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III. RELEASES ..

Reqmred to be filed with DlVlSlOIl of Federal Register and be made available
to public.

IV. ENFORCEMENT

1. No person to be prejudiced by fajlure to avail himself of anything not pub-
lished as required.

2. Comptroller General to disallow expenditures of nonconforming agencies.
V. RULE MAKING
1. Notice of proposed rule making required.
2. Interested parties accorded opportunity to participate m formulation of
ruiliesnght to petition for change of rules is accorded.
VI ADJUDICATION
(Where law now accords hearing)
. Adequate notice of proceeding is required.

. Adequate opportunity for full hearing prescribed.
. Declaratory orders are provided for,

CON

VII. APPEARANCES

1. Right of appearance in person or by counsel provided.
2. Right to advice by, and accompaniment of, counsel is provided.

VIII. INVESTIGATIONS

1. Limited to those authorized by law, within agency jurisdiction, and- sub-
stantially necessary.

2. Required to be conducted so as not to disturb rights of personal privacy and
to interfere as little as possible with private occupation or enterprise,

IX. SUBPENAS

1. Made available to private parties.
2. Provision is made for determining validity.

X. DENIALS
Prompt notice—and grounds therefore—required.
XI. RETROACTIVITY

Rules or orders not to become effective prior to publication or service, unless
authorized by law.

XII. RECORDS
Matters of official record made available to interested parties.
‘XIII. HEARINGS

1 Presiding officers—Commissioners or Deputy Commissioners.

Three Commissioners appointed by President, with advice and consent of Sen-
ate, for.-terms of 12 years.

Deputy Commissioners appointed by Commissioners.

2. Powers of hearing officers prescribed in detail.

3. Rules of evidence are prescribed.

4. Record—consist prescribed.
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XIV. DECISIONS"

-1, Opportunity for briefs, proposed findings, conclusions, and oral argument
prescribed.

2. Order, award, ete., requu'ed to be made by hearing officer.

3. Appeal from decnswn of hearing officer to agency provided.

4. Deeision required to be based upon the record.

5. Findings and determinations required to be m writing and served upon all
parties. .

XV. PENALTIES AND BENEFITS

1. Imposition of sanctions is strictly limited.
. 2. Licensing requirements are specifically safeguarded.

XVI. JUDICIAL REVIEW

1. Right of judxclal review is accorded
2. Form of action is prescribed.

3. Interim relief is provided.

4. Scope of review is préscribed.

XVIL. SEPARATION OF FUNCTIONS

Complete separation of investigative and prosecuting functions from those of
adjudication and rule making is required.

“H. R. 1203—SUMNERS BILL
1. PRINCIPAL FEATURES

1. Publicity of administrative law and ‘procedure.

2. Minimum procedural requirements for rule making and adjudication.

‘8.  Specification and simplification of judicial review.

4, Statement of common incidental procedural rights pertaining to any kind of
Executive authority.

5. Limitations upon types of penalties imposable by administrative agencxes

6. Bill applies to functions rather than agencies.

7. War agencies are exempt—except for publication of rules—also military,
naval, or diplomatic functions requiring secrecy in the public interest.

1I. PUBLICITY OF ADMINISTRATIVE LAW AND PROCEDURE

1. Agencies are required to publish—
(a) Descriptions of internal and field organizations.
(b) Statement of methods for channeling and determining matters han-
dled.
(e) Rulings and orders.
. (d)_'Final‘ opinions. .
IOI. RULE MAKING

1. Requires notice of proposed substantive Tules and opportunity to be heard.

2. Requires pubhcatlon of reasons and conclusions for rejection of proposed
rules.

8. Affords opportunity for petition for issuance of rules, or changes therein.

IV. ADJUDICATION
(Where statute requires opportunity for hearing)

1. Requires adequate notice.

2, Requires opportunity for settlement by agreement.
- 3. Prohibits investigative or prosecuting employees from participating in deci-
sion or recommended decision.

4. Provides for declaratory orders.

5. Accords right of appearance—in person or by counsel.
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V. INVESTIGATIONS

1. Limited to those authorized by law, and within jurisdiction of agency, and
in interest of law enforcement.
2. Protects right of personal privilege or privacy.

VI. SUBPENAS

1. Requires subpenas authorized by law to be issued to any party. .
2. Accords court right to determine relevaney and jurisdiction, where validity
of subpena is questioned.

VII. DENIALS
1. Prompt notice is required where application, petition, or other reauest is
denied in whole or in part.
VIIL PUBLIC RECORDS
1. Matters of official record are made available to interested parties—with
certain exceptions.
IX. HEARINGS

(Applicable to rule making and required hearings)

1. Specification of presiding official is made.
2. Impartiality is required.
3. Provides for disqualification of hearing officer.

X. EXAMINERS
1. Requires each agency to appoint examiners, subject to civil-service r_ules.
2. Provides for survey of examiners’ salaries by Civil Service Commission.
3. Provides for lend-leasing of examiners by agencies.

XI. HEARING PROCEDURE

1. Specifies burden of proceeding.
2. Provides presumption of legitimacy of conduct or action.
3. Gives right of cross-examination.
4. Prescribes admissibility of evidence—and- action thereon.
5. Specifies consist of record.
6. Limits taking of official notice.

XIL DECISIONS
2
1. Provides for initial or recommended decisions.
2. Provides for final decisions.
3. Requires due process—and specifies it—before any decision is made.
4. Specifies content of decisions and recommended decisions.

XIIl. SANCTIONS
1. Specifies limitations on sanctions.
2. Specifies conditions under which licenses shall be deemed granted. .
8. Limits withdrawals, suspensions, revocations, and annulments of licenses.
4. Protects actions while license applications are pending.

X1V. PUBLICITY

1. Prohibits agencies from issuing publicity reflecting adversely upon any party
or enterprise.

XV. JUDICIAL REVIEW

. Does not give right of judicial review where none row exists.
. Specifies form and venue of action.

. Defines reviéwable acts.

. Provides interim relief.

. Specifies scope of review.

Ok Q0 DO =
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H. R. 1206—WALTER BILL
1. DECLARATION OF GENERAL POLICY

1. Declares that powers of Government—exercised through administrative
agencies—
(a) Shall be conducted according to established procedures—
1. Assuring adequate protection.
2. Assuring impartial conferring of benefits.

II. DELEGATION OF AUTHORITY

1. Provides for delegation of agency authority to subordinates, with agency
responsibility for acts done, etc.
2. Requires publication of rules relating to delegations of authority.

III. APPEARANCES

1. Provides for appearances in person or authorized representatives.
2. Accords right of advice of counsel to persons summoned in any agency
proceeding.

IV, ATTORNEYS AND AGENTS

1. Provides for suspensions or disbarments of practitioners.

2. Requirements for admission to practice, and maintenance of formal regis-
ters of attorneys or agents to be omitted when practicable.

3. Office of Administrative Procedure authorized to establish and maintain
central method for registration or admission of attorneys and agents.

4. Except in Patent Office, attornéys in good standing in highest court of State
or Territory, or in any Federal court, are eligible to practice.

5. Appearance by former employees of agency is limited.

6. Nonlawyers admissible under reasonable rules and regulations of agency.

V. INVESTIGATIONS

1. Investigations required to be conducted with least possible disruption of
personal privacy, or private occupation or enterprise.

2. Reports required to be simplified as much as possible.

3. Specific limitations and admonitions are provided.

VI. SUBPENAS

1. To be issued only upon request and reasonable showing as to neeess‘ity,'

seope, ete.
2. To be issued to private parties as freely as to agencies.

VII. PUBLICITY

1. Matters of record (with certain exceptions) are made available to all inter-
-ested persons.
2. Limits publicity of proceedings by agencies.

VIII, OFFICE OF FEDERAL ADMINISTRATIVE PROCEDURE

1. Director (learned in the law, or qualified by experience) appointed by
President with advice and consent of Senate for term of 7 years. ,
2. Governed by Board—
(a) The Director.
(b) An Associate Justice of United States Court of Appeals for District
of Columbia.
(c) Director of Administrative Office of United States Courts.
3. Duties are specified in detail.

IX. EFFECT AND ENFORCEMENT

1. ‘Act in general to serve as guides and limitations.
2. Violation of mandatory provisions made subject to disciplinary action.
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X. SUSPENSION OF PROVISIONS

1. Provisions of the act may be suspended by President—upon recommendation
of an agency and OFAP.
2. Provision is made for termination of suspension by Congress.

XI. ADMINISTRATIVE RULES AND REGULATIONS

1. Declared policy—agencies shall issue rules, regulations, etc., as to organiza-
tion and procedures. .
. Military, naval, diplomatic, and certain other functions excluded.
. Standards for regulations are prescribed.
. Receipt and consideration of suggestions for rules are provided for.
. Notice of proposed rule-making is provided for.
. Public rule-making procedures are prescribed.
. Provision is made for judicial review of rules.
. Declaratory judgments are provided for.
. Scope of judicial review is prescribed.
10. Rulings in specific cases are not to serve as general rules.
11. Rules promulgated are to be transmitted to Congress annually.

[=gv B Jarfa iR oL ]

XII. ADMINISTRATIVE ADJUDICATIONS

1. Due process is specifically prescribed.

2. BException is made for military and diplomatic functions, and determinations
triable de novo, and certain other activities.

3. Expedition of determinations is provided for.

4. Informal dispositions of controversies are provided for.

5. Declaratory rulings are prescribed, upon petition.

6. Requirements of formal procedures are specified in detail.

7. Complete segregation of prosecuting and adjudicatory functions is required.

8. Hearing commissioners are provided for, to be nominated by agency and ap-
pointed by OFAP.

9. Provision is made for disqualifying presiding officers.

10. Powers and duties of presiding officers are prescribed.

11. Prehearing conferences are provided for.

12. Rules of evidence are specified.

13. Provision is made for cross-examination.

14. Conditions of taking of official notice are prescribed.

15. Post hearing procedure—proposed reports, etc—is detailed.

16.- Procedure for reaching final determinations is detailed:

17. Rehearing, reopening, and reconsideration of decisions is provided for.

XIII, JUDICIAL REVIEW
Detailed provision is made for judicial review.
H. R. 2602—GwYNNE B
I. OBJECTS
. Improve relations between private citizens and governmental authority.
. Facilitate administration of justice.

. Protect civil rights.
. Preserve constitutional form of government.

BN

II. PUBLIC INFORMATION

1. Publication of rules, including organization, in Federal Register, is required.

2. Agency rulings and orders are made available to public.

3. Releases are required to be filed with Division of Federal Register, and made
available to public inspection.

86016—46—ser. 19——2
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III. PENALTIES AND BENEFITS

. Imposition of sanctions is restricted.

. Licensing requirements are restricted.

. Exercise of investigative powers is limited.

. Subpenas are made available to private parties.

. Right of appearance in person or by counsel is prescribed.

CUpa CO N =

IV. JUDICIAL REVIEW

. Right of judicial review is prescribed.

. Powers of courts on judicial review are specified.
. Interim relief is provided.

. Scope of judicial review is prescribed.

o N =

V. SEPARATION OF FUNCTIONS
Coniplete separation of prosecuting and adjudicatory functions is provided.

VI. RULE MAKING

1. Publie notice is required.
2. Procedures are prescribed.
3. Provision is made for petitions for amendments, ete.
VII. ADJUDICATION
(Where hearing is required by statute)
1. Adequate notice is required.
2. Fair procedure is required.
3. Declaratory rulings are provided.
4. Hearings—

(@) By ultimate authority, or subordinate hearing officers.
(b) Evidence required to be in record.
(c) General rules of evidence are prescribed.
(d) Content of record is prescribed.
5. Decisions— .
(u) Intermediate reports are provided.
(b) Briefs, argument, exceptions, ete., are provided.
(c) Decision based on record is required.
(@) Findings and determinations are required to be in writing, accom-
panied by reasons therefor. :

Mr. Miruer. I have also prepared and had placed before your com-
mittee a chart which looks very much like a genealogical chart, and
I would like to call your attention to that chart very briefly. It is
headed at the top “Administrative law bills” and is a chart which
shows all of the bills introduced in the Congress from the first bill
on this general subject, back in the Seventy-third Congress, first ses-
sion, which you will note was S. 1835 and was introduced by the great
Selrllagor Norris, “father of administrative procedure” as he is now
called.

Then there was a succession of bills in the Congress down to and
including the bill in the Seventy-sixth Congress known as the Logan-
Wheeler bill, which is on that chart. In that column the committee
will note thiat the thinking was on the basis of an administrative court.
Then, during the.Seventy-sixth Congress, S. 915 and H. R. 4236, also
known as the Celler bill, changed that idea, got away from the idea
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of an administrative court, so to speak, and went over to the subject
of administrative procedure.

Mr. Waurer. I think that perhaps is due to the fact this committee
in discussing generally the proposition decided we did not want any
special courts. :

Mr. Mrser. That is -my recollection of about what happened. I
think the folks who were considering that ultimately reached the
conclusion it was not a workable idea.

My first purpose in presenting this chart to your committee is to
show the change in the thinking on the subject; but another major
purpose is to show the sequence of those bills and how they have
developed. So you will find at the appropriate place I am showing
where the Attorney General’s Committee on Administrative Proce-
dure intervened and I am also showing where the report on admin-
istrative management in the executive branch of the Government
intervened in 1937.

That chart,- Mr. Chairman, if you think it wise and worth while,
may be incorporated in the record so far as I am concerped.

The Cramrman. I think it should be incorporated.

Mr. Mirrer. I have also prepared and am going to present to you
another mimeographed statement which is entitled “History of
McCarran-Sumners bills, S. 7 and H. R. 1203, with special reference
to the American Bar Association.” I do not intend either to read
that statement in detail or discuss it in detail, because it was mimeo-
graphed and presented to you in order to avoid that very thing. I
want to say to the committee, however, that this was prepared for
your possible benefit to show you, first, the exhaustive consideration
which has been given to this subject of reform of administrative pro-
cedure so far as the American Bar Association is concerned and so
far as the congressional bills are concerned. You will find that this
statement very largely coincides with the genealogical or diagram-

-matic chart which has been presented to you. That statement shows
in detail—and all based upon matters of historical and documentary
record-—that this subject has been receiving consideration and serious
consideration of the American Bar Association for a period of 12
or more years—at least 12 years. That statement will show to you,
also, Mr. Chairman and gentlemen of the committee, that the con-
sideration by the American Bar Association has followed pretty gen-
erally what we call today the democratic process.

As the president of the. American Bar Association told you, this
has not been the subject of consideration of a small group of people,
but it has been receiving consideration of a large group of people
within and without the American Bar Association, and every effort
has been made to give the subject a thorough study. Whether or not
sound results have been reached as a result of that study, of course,
1s a matter of opinion that I will not debate at this time, to say
the Jeast.

Here again, Mr. Chairman, I do not believe it is desirable that this
statement be read in detail. I think, however, it might be well for
the record to have it included at this point as a part of my statement,
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(The matter above referred to is as follows )

ADMINISTRATIVE LAW BILLS

[ ADMINISTRATIVE cOURT | [__ADMINISTRATIVE PROCEDURE |
8. 1835 (Norris) 8. 915 (Logan) — H.R. 4236 (Celler)
73d Congress, 1st Session 76th Congress, lst. Session
S. 3787 (Logan) — H.R. 12297 (Celler) . H.R. 6324 (Walter)
74th Congress, 2d Session 76th Congress, 3d Session

i [
: 8. 915 (Logan) — H.R. 6324 (Walter)
Amended
76th Congress, 3d Session

T ]
1
S. 674 — H.R. 4238

77th éongress. 1st Session
A.G.C. Minority

[

8. 675 — H.R. 4782
77th Congress, 1st Session
A.G.C. Majority

1

S. 918 (Logan) — H.R. 3454 (Walter)
77th Congress, 1st Session

1

H.R. 4314 (Gwynne)
78th Congress, 2d Session

!

S. 3676 (Logan) — 75th Cong., 3d Session
H.R. 234 (Cellery — 76th Congress, 1st Session

S. 916 (l.ogan) — H.R. 4235 (Celler)
76th Congress, 1st Session

Report on Administrative M tin S. 2030 (McCarran) — H.R. 5081 (Sumners)
— the Executive Branch of the Government. 78th Congress, 2d Session
January 8, 1937 A.B.A. Bills

1

H.R. 5237 (Smith)
78th Congress, 2d Session

l

S. 7 (McCarran) — H.R. 1203 (Sumners)

Report of Attorney General’s Committee 79th Congress, 15t Session
on Administrative Procedure __J A.B.A. Bills
Sen. Doc. 8 — 77th Congress, Ist Session

H.R. 184 (Celler)—(A.G.C. Majority)
H.R. 339* (Smith)
H.R. 1117* (Cravens)
H.R. 1206 (Walter)—(A.G.C. Minority)
H.R. 2602 (Gwynne)

79th Congress, 1st Session
*Identical ]
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s0 that the historical background will be as complete as it is possible
for me to make it.

The Crairman. That will be incorporated at this point.

(The matter above referred to is as follows:)

HIsTORY oF MCCARRAN-SUMNERS Brrr (8. 7 axp H. R. 1203, 79t CoNg., 1sT SESS.)
To IMPROVE THE ADMINISTRATION OF JUSTICE BY PRESCRIBING F'ATR ADMINISTRA-
TIVE PROCEDURE WITH SPECIAL REFERENCE TO AMERICAN BAR ASSOCIATION

(Prepared by C. A. Miller, Washington, D. C., January 31, 1945)

The McCarran-Sumners bill is the product of long study of administrative
agencies, which have been defined as “something that looks like a court and acts
like a court but somehow escapes being classified as a court whenever you attempt
to impose any limitation on its power” (58 A. B. A. Rept. 197 (1933)). The
subject of administrative law necessarily had to be studied along with the subject
of administrative agencies. It has been said that administrative law “results
from the reposing of what are essentially legislative or judicial functions’ (or
both) in an official or board, sometimes belonging to the executive branch of the
Government and sometimes independent” (58 A. B. A. Rept. 202 (1933)).

Genealogically speaking, the McCarran-Sumners bill can trace its ancestry
back to the time when Senator Norris, of Nebraska, introduced S. 1835 in the
first session of the Seventy-third Congress. This was a bill to establish a
United States Court of Administrative Justice, which would have been a con-
solidation of the Court of Claims and the Court of Customns and Patent Appeals,
with § additional judges, so that it would have been composed of 15 judges. It
was proposed to transfer to this court the adjudications by the courts of the
District of Columbia in mandamus and injunction proceedings against Federal
officials, the review of decisions of the United States Board of Tax Appeals,
and the jurisdiction of the United States district courts over claims against the
United States and against collectors of internal revenue. This was the first bill
introduced in Congress looking to the improvement of administrative justice.
No action was’taken on this bill. ‘

At the meetfing of the executive committee of the American Bar Association,
in May 1933 a special committee on administrative law was created (58 A. B. A.
Rept. 197 (1938)). That committee submitted its first report -at the annual
convention of the American Bar Association at Grand Rapids (58 A. B. A.
Rept. 407 (1933)). The chairman of the committee stated that:

“The committee is not prepared to make a definite proposal * #* * T in-
cline toward the view that the ideal solution lies in the direction of a Federal
Administrative Court, with appropriate branches so as to take over or review
the judicial functions of the multitudinous Federal administrative tribunals”
(58 A. B. A. Rept. 203 (1933)).

The special committee on administrative law submitted a report to the annual
convention of the American Bar Association in Milwaukee in 1934 (59 A. B. A.
Rept. 539-564 (1934)). The special committee was continued (59 A. B. -A.
Repi. 148 (1934)). The following resolution of the committee was adopted:

“That, subjeet to the approval of the executive committee, the association
authorizes the special committee on administrative law to confer with the ap-
propriate Government officials and to appear before the appropriate committees
of Congress and to draft and urge the enactment of legislation in furtherance of
the special committee’s conclusions” (59 A. B. A. Rept. 152 (1934)).

The executive committee of the American Bar Association, at its meeting in
January 1935, authorized the special committee on administrative law to draft
a detailed bill giving expression to the committee’s proposal for an Adminis-
trative Court. No bill was precented at the annual convention of the American
Bar Association in Los Angeles, in 1935, for reasons explained at that con-
vention (60 A. B. A. Rept. 136-143 (1935)). * °

S. 3787 and H. R. 12297 were introduced in the second session of the Seventy-
fourth Congress by Senator Logan and Representative Celler. These were
identical bills providing for the establishment of a Federal Administrative Court.

The special committee on administrative law submitted a report to the exec-
utive committee of the American Bar Association at its meeting in May 1936,
detailing features of an Administrative Court bill. The executive committee
approved a resolution to be submitted at the annual convention of the American
Bar Association in Boston that year.
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At the annual convention in Boston, in 1936, the special committee on adminis-
trative law submitted a report summarizing the provisions of the Logan-Celler
bill, and recommended the adoption of a resolution approving in principle the
establishment of a Federal Administrative Court, but without approving or dis-
approving any then pending bill (61 A. B. A. Rept. 720-794 (1936)). The sub-
ject of the composition, scope, and jurisdiction of the court was re-referred to
the committee for further study and consideration, with directions to report at
the next annual convention (61 A. B. A. Rept. 235 (1936) ).

The Report on Administrative Management in the Executive Branch of the
Government of the United States, submitted January 8, 1937, by the President’s
Committee on Administrative Management, through Louis Brownlow, Chairman,
Charles Merriam and Luther Guelick, and the accompanying study, The Problem
of the Independent Regulatory Commission, by Robert E. Cushman, contained
recommendations very closely parallel to one of the two alternative plans pre-
sented to the American Bar Association at its annual convention in Milwaukee
in 1934 (59 A. B. A. Rept. 539546 (1934)). These alternatives, each designed
to segregate judicial functions so far as practicable, were (1) a Federal Admin-
istrative Court or (2) an appropriate number of independent tribunals having
judicial functions only and analogous to the United States Board of Tax Appeals.

In its report submitted te the American Bar Association at its annual conven-
tion in Kansas City in 1937, the special committee on administrative law stated
that it had concluded to drop any attempt to create an Administrative Court or
to consolidate existing legislative courts, and submitted, in lieu thereof, a pro-
posal similar in principle to S. 916 and H. R. 4235, introduced in the first session
of the Seventy-sixth Congress by Senator Logan and Congressman Celler, respec-
tively. These bills, however, were not American Bar Association bills, and did
not have the endorsement of that association (62 A. B. A. Rept. 789-850 (1937)).
The house of delegates approved the recommendations of the committee with
respect to intradepartmental boards of review and judicial review “as a declara-
tion of principle,” with the contents of the bill to be subject to approval by the
board of governors. A revised draft was approved by the board of governors,
and introduced by Senator Logan as S. 3676, Seventy-fifth Congress, third session
(62 A. B. A. Rept. 334 (1937)).

S. 3676, Seventy-fifth Congress, third session, proposed to establish a United
States Court of Appeals and Administration to receive, decide, and expedite
appeals from Federal commissions, administrative authorities, and tribunals
in which the United States is a party or has an interest. The court would have
consisted of a chief justice and not to exceed 40 associate justices. This pro-
posal was not new. It was discussed in the August 1933 American Bar Asso-
ciation Journal, beginning at page 471. It had been commented upon by the
special committee on administrative law in 1933 and 1934 (58 A. B. A. Rept. 203,
427 (1933) ; 59 A. B. A. Rept. 550 (1934)). Hearings on 8. 3676 were held by a
subcommittee of the Senate Committee on the Judiciary on April 1, and 5, 1938,
but no further action thereon was taken.

At the annual meeting of the American Bar Association in Cleveland, in 1938,
the only action taken on the report submitted by the committee on administrative
law was that of the house of delegates directing that a bill be submitted to the
house of delegates and the board of governors for consideration (63 A. B. A. Rept.
331-368 (1938)).

On January 3, 1939, Congressman Celler introduced H. R. 234, Seventy-sixth
Congress, first session, to establish a United States Administrative Court to
expedite the hearing and determination of controversies with the United States,
and for other purposes. This bill was similar to the Logan bill, S. 3676, Seventy-
fifth Congress, third session. It was superseded by S. 916 and H. R. 4235, Seventy-
sixth Congress, first session. )

Up to this time all proposals had been directed toward the establishment of a
Federal Administrative Court, or the equivalent thereof. The first of the so-called
administrative law hills was S. 915, introduced in the first session of the Seventy-
sixth Congress by Senator Logan, to provide for the more expeditious settlement
of disputes with the United States. An identical bill, H. R. 4236, was introduced
by Congressman Celler.

The Logan-Celler bill (8. 915 and H. R. 4236) represented the first introduction
in Congress of the American Bar Association legislative proposals on this subject,
these bills having received formal approval of the American Bar Association by
action of its board of governors and its house of delegates at their meetings in
Chicago in January 1939. (See American Bar Association Journal, February 1939,
pages 93-102.) The bill .as submitted by the association’s special committee on
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administrative law was amended before being approved. The commitiee was
directed by the house of delegates to take such action as might be necessary to
obtain enactment of the endorsed bill (64 A. B. A. Rept. 281 (1989)).

S. 915 was reported by the Senate Committee on the Judiciary, with amend-
ments, on May 17, 1939 (S. Rept. 442, 76th Cong., 1st sess.). The bill was passed
by the Senate on July 1, 1989, but restored to the calendar by adoption of a motion
to reconsider. H. R. 6324, practically identical with 8. 915, as amended and
passed by the Senate, was introduced by Congressman Walter.

An annotated copy of S. 915 as passed by the Senate was published on Feb-
ruary 8, 1940, as Senate Document 145, Seventy-sixth Congress, third session. An
analysis of this proposed legislation was printed in the Congressional Record of
April 18, 1940, at pages 7225-7228. An article discussing it was printed in the
Congressional Record of May 1, 1940, at page 8242-8248.

S. 915, H. R. 4236, and H. R. 6324 departed from the administrative court
bills by providing for the “implementing” of administrative rules.

The administrative court bills, however, continued to be presented to the
Congress. 8. 916 was introduced by Senator Logan, and H. R. 4235 was intro-
duced by Congressman Celler. These bills, proposing an administrative court of
a chief justice and 10 associate justices were similar to earlier bills on that subject.

On February 24, 1939, the Attorney General announced the appointment of a
committee to be known as the Attorney General's Committee on Administrative
Procedure, to study the practices and procedure of the various administrative
agencies of the Government, with a view to determining to what extent improve-
ments were desirable. The Attorney General’s Committee requested the com-
mittees of the respective Houses of Congress to defer action on any of the
administrative law or procedure measures then pending until after the Commit-
tee had completed its study and made its report and recommendations,

H. R. 6324, which was practically identical with 8. 915 as passed by the
Senate, was reported by the House Committee on the Judiciary, with slight
amendments, on July 13, 1939 (H. Rept. 1149, 76th Cong., 1st sess.). It was passed
by the House on April 21, 1940, by a vote of 287 to 97, and sent to the Senate.
The bill was reported by the Senate Committee on the Judiciary on May 9, 1940,
and passed by the Senate, with amendments, on November 26, 1940. The Senate
amendments were agreed to by the House on December 2, 1940. This bill, which
had become known as the Logan-Walter bill, was vetoed by the President on De-
cember 17, 1940. The veto was sustained by the House by a vote of 153 to 127,
making Senate action unnecessary.

In view of the fact that the Logan-Walter bill, 8. 915-H. R. 6324, was pending
in the Congress, the report of the special committee on administrative law was
received at the annual convention of the American Bar Association, at Phila-
delphia, in 1940, and no action taken thereon (65 A. B. A. Rept. 215-220 (1940)).

The final report of the Attorney General’s Committee on Administrative Pro-
cedure was dated January 22, 1941, and transmitted to the Senate by the Attor-
ney General on January 24, 1941 (S. Doc. 8, 77th Cong., 1st sess).

The report of the Attorney General’s Committee on Administrative Procedure
was followed by the submission to the Congress af three sets of bills. Bills to
carry out the recommendations of the minority of that Committee were intro-
duced as S. 674 and H. R. 4238, in the first session of the Seventy-seventh Con-
gress. Bills to carry out the recommendations of the majority of the Committee
were introduced as 8. 675 and H. R. 4782.

At practically the same time there were introduced S. 918 and H. R. 3464.
This bill soon obtained the label of “A. B. A. bill,” although it did not repre-
sent the views of the American Bar Association. At the annual convention
of the American Bar Association in Indianapolis, in 1941, the special committee
on administrative law submitted, for adoption by the house of delegates, a
resolution approving a “statement of principles” set forth in its report (66 A. B, A.
Rept. 439454 (1941)). This “statement of principles” was immediately fol-
lowed by a paragraph stating that 8. 918 and its companion bill H. R. 3464
“substantially comply with the foregoing statement of principles. The fact is
mentioned here as a matter of record only, as we are not recommending the
approval of the exact terms of any of these bills.” A somewhat similar state-
ment ig found in an article in the American Bar Association Journal of March
1941, at pages 151-152.

The “statement of principles” was amended by the board of governors, the
amendment being concurred in by the committee. The amendment expressed the
opinion that 8. 674 “is the bill which up to this time best embodies the above
statement of principles.” The statement of principles, as amended, was adopted
by the house of delegates (66 A. B. A. Rept. 404 (1941)).
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Then came Pearl Harbor, and the war. For the next 2 years the special com-
mittee on administrative law devoted its energies to the development of the
Conference on Administrative Law and other matters covered in its annual report
(67 A. B. A. Rept. 226 (1942)).

The situation was reviewed by the committee in its report for 1943. In a sup-
plemental report submitted at the annual meeting in Chicago, in 1943, the com-
mittee noted indications of renewed public and congressional interest in the
subject of administrative procedure, and submitted a tentative draft of material
for Federal legislation on the subject, and urged the perfecting of a comprehensive
proposal in order to provide detailed proposals upon which attention could be
focused, serve as mutual provisions for reference, and furnish a draft for con-
sideration in the adoption of a general administrative procedure statute (68
A. B. A. Rept. 249-253, 254-257 (1943)). The house of delegates approved the
recommendations of the committee (68 A. B. A. Rept. 148 (1943)).

At a meeting of the house of delegates of the American Bar Association, on
February 28-29, 1944, a comprehensive bill to improve the administration of
Justice by prescribing fair standards of procedure was approved without a dis-
senting vote. American Bar Association Journal, April 1944, pages 181189,

On March 2, 1944, Congressman Gwynne introduced H. R. 4314, Seventy-eight
Congress, second session, which would give effect to many of the American Bar
Association recommendations in the form in which they were embodied in earlier
drafts. The Gwynne bill was not, however, the American Bar Association bill
in the perfected form which was approved by the house of delegates.

The American Bar Association approved bill was introduced in the second ses-
sion of the Seventy-eighth Congress by Senator McCarran, as 8. 2030 and by Con-
gressman Sumners, of Texas, as H. R. 5081. No action was taken on either of
these bills. '

Also introduced in the second session of the Seventy-eighth Congress was H. R.
5237, by Congressman Smith, of Virginia, to carry out the recommendations of
his Select Committee to Investigate Executive Agencies, ag contained in the sixth
intermediate report of that committee (H. Rept. 1797, 78th Cong., 2d sess.).

S. 7 and H. R. 1203, introduced in the first session of the Seventy-ninth Congress,
are similar to S. 2030 and H. R. 5081, and represent the latest recommendations
;)f the American Bar Association for legislation to improve the administration of
ustice,

(The following bills relating to administrative procedure have also been intro-
duced in the Seventy-ninth Congress: H. R. 184 (Celler), similar to 8. 675, H. R.
4782, Seventy-seventh Congress, to carry out recommendations of majority of
Attorney General’s committee. H. R. 339 (Smith) similar to H. R. 5327, Seventy-
eighth Congress. H. R. 1208 (Walter), similar to 8. 674, H. R. 4238, Seventy-
seventh Congress, to carry out recommendations of minority of Attorney Gen-
eral’s committee. )

Mr. MiLier. I come now to a subject that'I think I shall have to
discuss at some length, and I promise you, first of all, I am going to
be as brief as I possibly ean in all of my presentation and it may be
of some interest to say I hope to complete 1t this forenoon.

The Caamrman. That is very gratifying.

The committee has, of course, full knowledge of the report of the
Attorney General’s Committee on Administrative Procedure. I would
like, with the permission of the Chair, to take a little time to discuss
that report. :

Mr. Warter. Which one of the reports are you referring to?

Mr. Mmier. The Attorney General’s committee report on admin-
istrative procedure. -

Mr. Wavrter. There were four filed.

Mr. Miirer. I am thinking of it as a whole; and between the minority
and majority there were differences, but I am trying to deal here
with all of them,

The Cuarmax. Mr. Miller, I am not quite sure what you have in
mind, but T am sure what the committee needs. The historical aspect
of this matter is of interest to the commitee and probably of general
interest, but what this commitee wants to know now is what sort of
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legislation in the judgment of the gentleman who is addressing the
committee, and his associates, ought to be enacted.

Mr. Warrer. If I may interrupt: Certainly, with regard to the
review of the courts themselves of decisions of administrative agencies.

The CrarMAN. I do not want to disturb what you have in mind as
to an orderly procedure, but what we are anxious to get is usable infor-
mation.

Mr. MicLer. Mr. Chairman, I think if I explained to you what I
propose to do, you will be able to judge as to whether you want it
discussed, bearing in mind that I am simply trying to be just as helpful
to the committee as I can.

The Cmamrman. I understand.

Mr. MicLer. In the consideration of this subject, quite naturally
since 1941, when the Attorney General’s committee submitted its re-
port, the consideration has been based upon what that committee did.

The CrarMaN. We are not interested in going into that now; we
are interested in what you want us to do now.

Mr. MicLer. What I have proposed to discuss, what I had planned
to do, was to try to state what this committee pointed out it thought
should be done. ‘

The CramrmaN. We want you to point out what you think ought to
be done. A great deal of this has shifted; changes have occurred
along the road, and what we want you to do now is to discuss it from
the standpoint of what you think we should do.

Mr. Mirieg. That phase of it will be discussed by Mr. McFarland,
and I will not attempt to repeat; and I do not want to put anything
in the record except what is agreeable to the committee.

Mr. Chairman, what I had planned to do was to give you the picture
as presented by the report of the Attorney General’s committee. -

The Caamvan. I do not believe we are pagticularly interested in
that at this time. What we want to know now is what the gentleman
who is here before us believes should be done.

Mr. Wavrer. Some of us.ave aware of the reasons for the creation
of the Attorney General’s committee.

Mr. Mirier. I know that is true.

The Cuamman. I know that the committee is tremendously inter-
ested in what should be done now.

Mr. Mrrer. I appreciate that, Mr. Chairman, and that matter will
be the subject which Mr. McFarland will present to you.

The CuarrymaN, That is what we want to get at.

Mr. Mivier. I think that being true, Mr. Chairman, I would simply
state that we are trying to make our presentation as flexible as possible
as we did not know what the committee would want.

The Caamrman. We need help and we need help badly.

Mr. Miiier. In view of what the chairman has said, and in view of
the fact that Mr.- McFarland is to discuss the details of the bill I will
give way to him now.

The CaairmaN. You have done a very helpful thing ; you have given
us for the record the history of the development of this bill and we
appreciate it, but we do want to get at the facts. :

‘Mr. Mmrer. I appreciate that very much, Mr. Chairman, and as I
say, we were trying to make our presentation as flexible as possible,
and we do not have any written statements because we did not want
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to burden the committee with anythmg that it was not particularly
interested in.

The Cramrnman. We are glad to have the history of the matter
presented to us but we do want to get down to the consideration of
what the gentleman appearing before thinks should be done now.

Mr. MicHENER. Mr. Chairman, I do not want to seem discourteous,
but I must be on the floor at 11.

The CHARMAN. We understand that, Mr. Michener.

Mr. Murer. Mr. Chairman, I will rrlve way and ask Mr. McFarland
to discuss the details of the measure.

T would like to have inserted in the record at this point the report of
the Attorney General’s Committee on’ Administrative Procedure.

The Cuarman. It may be inserted in the record.

(The document referred to is as follows:)

REPORT OF ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCEDURE

The report of the Attorney General’s Committee on Administrative Procedure
was published as Senate Document No. 8, Seventy-seventh Congress, first session
(1941), and is captioned “Administrative Procedure in Government Agencies.”

The committee submitted its report to the Attorney General on Japuary 22, 1941,
and the Attorney General transmitted it to Congress on January 24, 1941.

I shall not attempt a detailed summarization of that report. However, in the
interest of proper orientation, I should like, at this time, to give the committee
a panoramic view of the report. :

The committee was appointed in February and March of 1939. It consisted of
six Jaw professors, two judges of our local courts, one from the United States
Court of Appeals and one from the United States District Court, the Solicitor Gen-
‘eral of the United States, and three lawyers in private practice.

Necessarily, in any group so constituted there are to be found conflicting
opinions and philosophies. The surprising thing in this report is that as to most
things there was not a great deal of difference of opinion expressed. The com-
mittee did, however, divide into two groups, one as the majority and the other as
the minority. The majority consisted of five law professors, the United States
district court judge, the Solicitor General of the United States, and one lawyer
in private practice,

The minority was composed of one law professor, the United States Court of
Appeals judge, and two lawyers in private practice. I make this point in order to
dispel any idea that the difference in views, or the division, was between the
law professors and the judges and practicing lawyers as such.

It is well, I think, to keep in mind the specific duties that were assigned to
the committee. Its first duty was to make a thorough and comprehensive study
of existing practices and procedures. Its second duty was to suggest improve-
ments, if any were found to be advisable.

The committee studied 33 agencies, and submitted 27 monographs dealing with
the procedures of those agencies.

Any discussion of the report, dealing with conclusions and recommendations,
must necessarily deal with the general recommendations which are applicable to
all the administrative agencies.

One of the first things we learn from this report is that administrative agencies
are not as new as we sometimes look upon them as being.

The report points out that three administrative agencies were created by the
Congress during its first session. These agencies were the predecessors of the
present Bureau of Customs and the antecedent of the present Veterans’ Adminis-
tration.

The report discusses the reasong for the creation of admmlstratlve agencies.
These reasons, as we all know, are varying.

The committee reached the conclusion that the administrative proce%s is not an
encroachment upon the rule of law, but is an extension of it.

I should like to discuss now, as briefly as I know how, some of the recom-
mendations of the committee.

The committee recommends that members of administrative agencies should
delegate functions to subordinates, so as to have the time to decide, fairly and
wisely, important matters affecting public interest and private rights.
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The committee said that it has been impressed by the frequent reluctance of
high officers charged with serious policy-making functions, to relinquish control
over the most picayune phases of personnel and business mfanagement.

The committee recommends that agencies should publish their policies and
internal structure and organization and their procedures.

The committee recommends that, except in unusual cases, decisions should be
explained by writing reasoned opinions.

The committee refers to the sentiment among lawyers that only members of the
bar should be perniitted to practice before administrative agencies. I sbould
like to quote briefly from what it says on this subject:

“The committee doubts that a sweeping interdiction of nonlawyer practitioners
would be wise, nor does it believe that corporations or other organizations should
in all cases be forbidden to appear through and be represented by their officers.”

The nrajority of the committee would impose upon the Director of the Office
of Federal Administrative Procedure, an cffice proposed to be ereated by both
the majority and minority, the duty to investigate permission to practice before
the several ageucies in order to determine whether it can be centralized and
controlled, with a view to eliminating needless delay and duplication in authoriz-
ing members of the bar to appear before agencies; regularizing the circumstances
in which other than members of the bar may properly so appeal. This majority
proposal recognized the right of nonlawyers to appear before administrative
agencies.

The minority proposed two things: First, that the requirements for admission.
of attorneys or agents to practice, and the maintenance of formal registers of
practitioners be omitted wherever practical, Secondly, that the OFAP nfay,
subject to certain conditions, establish and maintain a central method for the
registration for admission of attorneys and cthers to practice before the several
agencies. The minority thus provided for the nonlawyer practitioners.

The committee proposed that, where admissions to practice are deemed neces-
sary by any agency, attorneys admitted to pracfice in the highest courts of any
State or Territory, or in any Federal court, should, upon written representation
to that effect, be admitted to practice before such- agency excepting, of course, the
Patent Cffice.

The committee does not believe public hearings are necessary as a condition
precedent to rule making, i. e., making of procedural rules. It does believe, how-
ever, that when possible, an opportunity should be given for persons to express
their views, and that existing use of informal conferences and public hearings
should be continued. .

The committee says that regulations, as a general rule, should not be effective
for at least 45 days after publication in the Federal Register. The committee
takes the view that persons should have the right to petition for new rules or
amendments of existing rules, and that the administrative agencies should report
to Congress annually with respect to their rule-making activities. The commit-
tee opposed judicial review of administrative rules and regulations in general.
The committee recommends the use of declaratory rulings as to the application
of a rule where a person has an interest actually affected by the rule.

The committee rejected the view that the rule-making process is essentially the
same as that of legislation, and that the legislative technique should be followed.

The committee reached the conclusion that there are four stages of rule
making :

1. The investigation of the problems to be dealt with;

2. A formulation of tentative ideas of regulations;

3. The testing of these ideas;

4. The formulation of the regulations.

The committee was very specific in its recommendation that those who are
affected by rules should have an opportunity to express their views with respect
to those rules.

A considerable portion of the report is devoted to a discussion of the subject of
informal procedures. The committee states that over 90 percent of matters com-
ing before administrative agencies are informal procedures of one kind or an-
other. The committee recommends that these procedures be improved in many
instances.

The committee condemned the practice, in effect with some administrative
agencies, whereby a person has to admit past guilt before he is allowed to consent
to not violate a law in the future.

The committee recommends that in many mstances where the statutes now
requu-e hearmgs, it would be enough to require the agency to give notice of the
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proceeding, and if no protest is filed to then dispose of it without formal hearing.

Now, with respect to formal proceedings: The committee expresses the view
that formal cases have an importance out of proportion to their numbers. What
the committee says reminds me very much of what was said about Caesar’s wife.
The report states that not only should the decisions of the adininistrative agen-
cies be impartial, but that the public should be convinced that they are impartial.
Expertness and expedition are held by the committee to be essential.

The committee discusses and criticizes the length of hearings and the lengthy
records in some cases. It is strong in its recommendation for prehearing con-
ferences and stipulations of facts. The committee points out, however, with
respect to prehearing conferences, that adequate authority must be given the
representative of the agency who presides at such conferences.

The committee also recommends that all hearings be public, except, of course,
where private and confidential matters are involved, such as in some of the
proceedings before the Veterans’ Administration.

The committee recommends the use by all administrative agencies of the so-
called shortened procedure which has been so successfully used by the Interstate
Commerce Commission.

The committee points out that the relaxation of common law rules of evidence
in jury trials is a necessity in administrative hearings. The committee condemns
the practice of some hearing officers in admitting evidence “for what it is worth,”
and says that such practices show indecision on the part of the presiding officer
and result in unduly swelling of records.

The committee recommends a more extensive utilization of what we have come
to call “official notice,” buf, at the same time, it says that this must be accom-
panied by what it refers to as “safeguarding mechanies.” The committee says
the parties should be apprised of what the agency proposes to take ‘“official notice,”
and sets up procedure to carry that into effect.

The committee recognizes that the heads of agencies cannot personally hear
testimony and make the initial decisions. It recognizes that examiners, or hear-
ing officers, are a necessity. As a matter of fact, they are referred to as “the
heart of formal administrative adjudication.”

The committee states that good men ‘are attracted to these positions where

_their importance is recognized and adequate salaries paid; where authority and

independence of judgment are accorded ; and where weight is given to their de-
cisions. Where this is true, the committee finds that proceedings are wel] con-
ducted and that the public has confidence in them.

The committee finds, however, that this situation does not exist throughout
all of the administrative agencies, and proposes to correct that evil by setting
up what are known as hearing commissioners instead of examiners. The com-
mittee suggests that these hearing commissioners should be men of ability,
statute, and prestige. The committee says these men should be appointed
for definite terms. The majority says 7 years—the minority says 12 years.
The committee also says they should be paid substantial salaries.

According to the recommendations of the committee, these hearing commis-
sioners would constitute a separate unit in each agency organization. They
would have the same 1elatlonsh1p to the agency as judges of lower courts have
to appellate judges who review their decisions. Their functions would be limited
to presiding at hearings or prehearing negotiations and to making initial decisions.
They would be nominated by the agency, be approved and appointed by the
OFAP. They would be removable only after hearmg by a trial board independent
of the agency to which the hearing commissioner is assigned.

Findings and detision of a hearing commissioner would become the final
decision of the agency unless an appeal is taken by a party or review is ordered
by the agency on its own motion. In reviewing the work of the hearing com-
missioners, agency heads would be limited to the specific grounds set out by the
party seeking the review, or to the terms of the order of the agency directing
the review. Conclusions and interpretations of law would be open to full
review. Findings of fact, the committee says, should not be disturbed unless
contrary to the weight of the evidence.

The committee suggests-that oral arguments should be made before the hoards
or commissions, 51tt1ng as divisions when necessary. In the case of single-headed
departments or agencies, the committee suggests that all pretense of personal
consideration or decision shoild be abandoned, and boards of review or deciding
officers created, with appeals to the agency head, in his discretion, and then
personal decision by him.
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The committee is in full agreement with the position that the samre person
should not be prosecutor and judge.

The committee recommends the creation of the Office of Federal Administra-
tive Procedure, consisting of a justice of the United States Court of Appeals for
the District of Columbia, to be designated by the chief justice of that court, the
Director of the Administrative Office of the United States Courts, and the
Director of Administrative Procedure, who would be appointed by the President,
by and with the advice and consent of the Senate. Each agency would designate
one of its responsible officers to serve as an adviser to the Director.

Functions of the OFAP would be:

1. To examine critically the procedures angd practices of agencies which may
bear strengthemng or standardizing.

2. To receive suggestions and eriticisms from all sources.

3. To collect and collate information concerning administrative practice and
procedure.

4. To appoint hearing commissioners.

The committee suggests seven subjects which the OFAP might very well study,
namely :

1. Admission to and control of practice.

2. The issuance of subpenas.

3. The use of depositions.

4. Forms of briefs and pleadings.

5. Answers,

6. The availability of records, mcludmg the costs of transcripts of proceedmgs

7. Reports required to be made of citizens—going into their necessity and
their duplication.

With respect to judicial review, the majority of the committee found existing
provisions for judicial review to be wise and recommended that they should be
maintained.

The majority believed that judicial review, generally speaking, should be
limited to whether the agency acted within the scope of its authority, whether
the procedure was fair, and whether the decision was based on substantial evi-
dence. The majority proposed, however, that if a wrong method of review is
sought, or if action is brought in the wrong court, then the court (if it hag juris-
diction) should grant review as if a proper method had been chosen or (if it does
not have jurisdiction) transfer the case to the proper court.

With respect to judicial review, the minority of the committee had a different
view. The minority said that the haphazard, uncertain, and variable results of
the present system (or lack of it) constitutes a “major deﬁciency," angd that the
present scope of judicial review is subject to question by reasons of the inter-
pretation of what constitutes substantial evidence.

The minority expressed the opinion that courts should set aside decisions
clearly contrary to the manifest weight of the evidence.

In the view of the minority, present statutory formulas of judicial review fail
to take account of differences between various types of fact determinations.
The view is expressed that present standards of judicial review are unsatis-
factory because they are determined by the usual case-to-case procedure of the
courts. In this connection, the minority uses the statement: “Piecework proeess

_broduces patchwork results » ’

The minority agrees that the recommendations of the majority, if carried out
would go very far to effecting major improvements. The minority, however,
proposed a “code of fair standards of administrative procedure,” to provide a
“procedural pattern” to serve as a guide to administrators.

The minority believes that the majority does not go far enough with respect
to the operation of prosecuting and judicial functions, the scope and practice of
judicial review, and the need for a legislative statement of standards of admin-
istrative procedure. The minority discusses the ‘“formlessness” of present pro-
cedure, and the need for legislative guidance.

The majority believed it to be the better part of wisdom to be content at this
time with the several major steps the committee proposes, with future action
depending upon experience with the operation of their proposals, and further
studies by Congress, the agencies, and the suggested OFAP.

1 appreciate, of course, that the foregoing is but a sketchy summary of the
report, but, in the light of discussions that are to follow, I think it is perhaps
all that needs to be placed in the record on this subject at this particular point.
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STATEMENT OF CARL McFARLAND, WASHINGTON, D. C.

Mr. McFarcanp. Mr. Chairman and members of the committee,
my name is Carl McFarland. I am a member of the D. C. bar, and
I am here as chairman of the American Bar Association’s special
committee on administrative law.

I shall attempt to assist the committee by discussing the structure
and the provisions of the various bills that are before the committee.
After all, most of these bills fall into a fairly standard pattern.

The CaamryMaN. You are going to discuss the general subject?

Mr. McFarLanDp. Yes.

The CuarMAN. Rather than the individual bills?

Mr. McFarranp. I am not particularly interested in “A, B, C” bills.
* The Cuarrman. That is right. '

Mr. MoFaruanp. All of these bills are.drawn, and any intelligent
measure must be drawn, on a functional basis. They do not relate
to agencies by name. They relate to some of the specific kinds of
things that administrative agencies do, just as legislation which you
gentlemen have placed on the books refating to private individuals
ordinarily does not relate to individuals by name but relates to what
they do.

Furthermore, in this particular subject, no one has attempted to
draw a set of rules of practice for any administrative agency. 'The
whole idea has been to draw the skeleton, upon which administrative
dgencies may adopt their own rules of procedure.

All of these measures fall into a simple outline of three main points.
The three subjects which they contain are: No. 1, public information;
No. 2, administrative operation; and No. 3, judicial review. Every
measure contains a series of formal provisions, such as title, definitions,
effective date, and that sort of thing. Also, every measure contains
some further provisions.respecting some of the various incidents of
administrative operation, the matter of appointment and status of
examiners, the nature of the hearing, and the method of rendering
decisions. :

Administrative operation is the second of the three subjects, and
necessarily divides 1itself into two parts, one relating to the making
of. general regulations, the second part relating to the determination
of particular cases. Administrative agencies, despite all that has
been said and all that has been tried, do nothing different than courts
and legislatures do. They have invented new words, but nevertheless
they legislate. They have invented new words, but nevertheless they
adjudicate. They issue injunctions just as they issue statutes, and
for those two different types of activities it is necessary that sharp
distinctions be drawn.

- It falls to me to discuss some of the details, and in discussing the
operation of any measure .

Mr. WavrTER (interposing). May I interrupt for just a question'?

Mr. McFaruanD, Yes. _ ‘

Mr. Warrer. ‘As a member of the Attorney General’s committee, you
participated in the preparation of a volume of research. I wonder
where those volumes.are.. I think.our committee ought to havé a com-
plete set. o

Mr. McFarrann. You nfean the monographs ?

Mr. Waurer. Yes,
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Mr: McFaruanp. I have a complete set and will be glad to let the
committee have them. I know of no higher purpose that could be
served by them. There are several volumes of hearings also, and there
are reports and Senate hearings, perhaps, that would be of interest.

- Mr. Wavrrer. I think that we ought to have the monographs that
were prepared by the Attorney General’s committee.

Mr. McFarLanp. There are about 27 of them, I believe.

Mr. Warrer. Where could we get them ? ,

Mr. McFarranp. They are public documents, Mr. Aitchison points
out, and have been printed, although a good many of them are out of
print. I will be glad to see that the committee has a full set.

My, Warrer. Thank you. .

Mr. McFarLanp. As I go, I think it would be helpful to compare, in
a word or two, the previous proposals—chiefly the proposals that were
made by the so-called Attorney General’s committee. :

All of these bills fall pretty much in the same pattern: The defini-
tion of an agency is probably the only one that would cause some
difficulty to anyone that looks at it cold. The three initial definitions
are the definition of “agency,” the definition of “rule making,” and
the definition of “adjudication.” When you define an agency you
still are not indicating very much about what any bill can do. The
definition of an agency is merely an exclusionary device in all of these
bills; it is a preliminary matter.

The first real subject of bills is the subject of public information.
Most of the bills provide, and have in the last 5 or 6 years provided,
that the agency should make certain kinds of rules. The Attorney
General’s Committee on Administrative Procedure was in favor and
stated that one of the most serious aspects of the whole system was a
lack of common, ordinary, simple information. '

It is a curious thing about information here in Washington. Many
people seem to have little interest in information. . But west of the
Appalachian Mountains and further west you will find that people
are thinking about the problem of how to find out about administra-
tive operations. Americans generally do not like to ask somebody;
they want some official place where they can find out about the or-
ganization of the board or the committee or the commission. It is
of little comfort to the ordinary person to be told that while there
is no official statement, they can ask and will be told what they wish
to know. The difference lies in a guarded oral statement and authori-
tative written information. : :

There seems to be no dissent from the provision respecting infor-
mation. There was at one time considerable comment about the pos-
sibility. that legislation, if attempted, would force the agencies to
make substantive rules. In other words, the argument was that you
cannot require an agency to make all necessary rules to cover all
conceivable situations at one time. That is not proposed. }

. Mr. Warrer. Was not that a spurious argument, in view of the
efforts of ‘the people who are opposed to the philosophy of this type
of legislation ¢

Mr, McFarLaxD. I personally thought it was. : )
. Mr. Gw¥NNE. People have asked me.from time to time where to get
information as to the rules and regulations respecting the Wages and
Hours Administration, which from time to time does make rules and
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regulations. What, if anything, has been done about getting that
information to the public who is interested in it? '

Mr. McFarLanp. Of getting it to the public? )

Mr, Gwynne. Yes. What is being done now to provide interested
parties in cases about the attitude taken by the Wages and Hours
Administration in certain distinct questions?

Mr. McFaruanp. Of course, they have a distinction, in the first
place, between general rules and special interpretations.

Mr. Gwy~NNE. Yes.

Mr. McFaruanp., The. general regulations appear in the Federal
Register.

Mr. Gwynne, I am referring particularly to the interpretations.

Mr. McFarLanp. The interpretations of all Government agencies,
without attempting to relate them to the wages-and-hours provision,
are difficult to make sure of. They are not subject to the Federal
Register Act in the sense that they must be published. So, a good many
agencies have two kinds of interpretations; those which they let peo-
ple see and those which they reserve. There are undoubtedly some
kinds that you possibly should not let people see—such as those that
relate to housekeeping.

Mr. Gwy~NE. To what?

Mr. MoFaruaxnp. To housekeeping, to personnel, and that sort of -
thing. There seems to be complete agreement, so far as I can dis-
cover, that if an agency intends to relate the regulation that is in
eﬁ'%ctdto the public there should be some central place for the puablic
to find it.

The CramrMaN. M. McFarland, what would be the objection to
publishing all of them in the Federal Register? :

Mr. McFaruanp. I believe the objection you will find to it would
be that the volume would be too great.

The CramrMAaN. I thought that would be the answer.,

Mr. McFagrranp. I do not believe there is a great deal of objection
in the field of public information as long as it can be found, because
someone can compile that information and make it available,

I am sure that no-agency has deliberately attempted to withhold
information. I do think in the business of Government there are times
when administrators rather. neglect to think about the problem of the
fellow who is trying to find out. :

The Cramrman. Mr. McFarland, I believe that the committee will
aﬁree that there ought to be publicity. - Now will you go to the point
about how you propose to get it to the public?

Mr. McFarLanp. The only suggestion that has been made, and the
only suggestion that seems feasible, is one which would require, under
positive mandate of law, that the organization send into the central
point a statement of their procedural rules and methods, followed by
publication in the Register. The Attorney General’s committee feels
that there is a very serious defect in the Federal Register Act because
it made no requirement that organizational and procedural rules
should be made.

_ It is admitted that you cannot require agencies to make rules for all
circumstances, but you can require them to formulate and publish their
rules and methods of procedure.
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The CrAIRMAN. Mr. McFarland, to get the matter clear in my mind,
you say the Federal Register does not require the making of rules; and
of course if they do not make rules, they cannot publish them.

Do you mean to say that some of these departments and agencies
are acting without rules and regulations?

Mr. Warrter. They make rules from day to day.

Mr. McFarnaxp. I am not speaking of those.

Mr. Warrer. Noj no.

Mr. McFarranp. I am speaking of the procedural rules.

The CrarMaN. You are moving somewhat now from the matter
of 1publicity into the discussion of what should be publicized, is that
right?

r. McFarvanp. Yes; I am making my answer to the point that
only certain things should be required to be made and published.

It would be impossible, impractical, for us to say to an agency,
to make all your rules, substantive and procedural for every case and
every circumstance today before you start operating. But it is fair
and it is feasible to require administrative agencies to make their
rules of procedure, give people guidance as to how they may proceed,
before the agency starts operating.

The second thing that can be done is to state, in the matter of
orders and decisions, that agencies shall either publish them or have
a central repository where people can get them. The repository, I
think, is sufficient, because various commercial publishing houses
take these things and get them around.

Mr. Gwyx~E. In that connection would it not be possible to get
out a report something like the Attorney General’s statement? He
gets out a volume of opinion which is very useful.

Mr. McFarranp. Most of the agencies do that; the Interstate Com-
merce Commission reports, for example. '

Mr. Gwy~nNE. What about the Wages and Hours Administration?
There are a number of things that are passed on by them.

Mr. McFarvanp. It is the practice to get out such statements. The
Wages and Hours Administration publishes various interpretations—
you can get them in the looseleaf volumes of commercial publishers.

Mr. Gwy~NE. I mean something that would be helpful to the
businessman who wants to comply with the interpretations that are
laid down with respect to the Wages and Hours Act. He ought to
be able to find what those rules and regulations are.

Mr. McFareanp. Of course, the Wages and Hours Division and
many other agencies get out pamphlets which people can secure
at a very modest cost, or none.

Now, we come to the main part of any statute, and that is the matter
of administrative operation. As I said a while ago, none of these
statutes propose to say precisely how agencies shall operate but they
do attempt and necessarily must attempt to lay down some skeleton
or framework.

I would like to epitomize this operation matter very briefly. There
are two kinds of operations as all studies have indicated and any prac-
titioner knows: Number 1, the issuance of a general regulation, which
is similar to a statute ; Number 2, the matter of an adjudication, similar
to the judgment of a court.

86016—46—~ser. 19——3 .
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Now with respect to number 1, the issuance of general regulations:
There seems to be fairly complete agreement that you can provide and
you should provide only for one thing. That is that, unless Congress
1n some other statute has required the regulation to be made upon hear-
ing, the only thing that should be required is for the agency to give
notice of making of any substantive rule and allow people to submit
at least in writing their suggestions and to consider them before the
issuance of whatever regulations are made.

Mr. Warter. Procedural regulations?

Mr. McFarranp. Or substantive, prior to the issuance of such regu-
lations.

Mr. Warrer. May I interrupt you there?

Mr. McFArLaND. Yes.

Mr. Warvrer. What you are suggesting is the method that has been
followed by the Maritime Commission for a number of years and it has
worked out very satisfactorily.

Mr. McFarLaxp, Many agencies operate in that way. For instance,
the Interstate Commerce Commission will do a great deal by consulta-
tion. The industry being organized, they can call in committees and
go into any matter.

Incidentally, no proceeding ought to be required with respect to
procedural regulations, interpretative regulations, or statements of
policy. That is, the agency should be as free as it can be in that respect
for the simple reason that those types of regulations are the kind that
agencies should be encouraged to make, the procedural rules, inter-
pretative rules, statements of policy, and things like that——

The Caarman. Mr. McFarland, let me interrupt you. The inter-
pretative regulations of substantive regulations become very definitely
substantive.

Mr. McFarranp. The interpretative?

The CaarrmaN. The interpretative regulations of substantive regu-
lations, because the interpretation is what affects these people.

Mr. McFarvanp, That is right.

The Cramman. What do you think can be done with respect to
that type of regulation; is it to be publicized ?

Mr. McFarrAND.  Yes; it should be publicized.

The CrARMAN. I think I misunderstood you.

Mr. McFarraxp. In the issuance of regulations, the procedure re-
quired should be limited to substantive regulations and should require
no more-than that the agency give notice to the parties in some way,
with an opportunity for them to present their views.

Now, there is another point that seems to be fairly well agreed upon,
on that same.subject, and that is that the rules of an agency, before
finally going into effect, should be deferred for, say 30 days, for two
principal reasons: One, so that if they have overlooked something
someone may call it to their attention so that an amendment can be
made before the effective date. Secondly, so that the parties have a
chance to adjust themselves.

Mr. Warter. Do you provide any way of attacking the regulations
thus made?

Mr. McFarvaxp. By judicial review ?

Mr. Warter, Yes.

Mr. McFaruaxp. Yes.
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Mr. Warter. That is very important, because the regulations, of
course, become law, and it might very well be the result of arbitrary
or capricious action, and unless you can attack the interpretation there
would be little advantage in expressing your views on them.

Mr. McFaruanp. Yes. :

Mr. GwynNe. You would provide, for instance, that the attack
might be made on a regulation, but do you provide that the person
making the attack may do so even though he is not a party to the suit;
for instance, where there is some regulation made that affects agri-
culture where the individual party is going to be affected, can there
be a provision whereby someone who had an interest perhaps in agri-
culture could make some kind of an attack on that kind of regulation?

Mr. McFaruanp. Of course, you are getting to my third subject; and
I might as well try to answer now. What you speak of is a case
where some person who is not drawn into the suit but who has a
general interest in the subject seeks to attack the regulation. I sup-
pose the taxpayers’ suit would be in point. .

Mr. Warrer. I think Mr. Gwynne’s question is answered by the
case of Lukins v. Perkins in the Supreme Court, where the-court held
that the Lukins company had no interest, despite the fact that it was in
position to submit a bid on certain Government work. ‘

Mr. GwyNye. What I have in mind is ‘whether there is any pro-
vision made for the method of appeal to the court by a person even
though he would not be in the case in controversy in the court. Is
that situation in this bill ¢

Mr. McFaruanp. I do not believe it is.

The CramrMaNn. Mr. McFarland, you observe the interest the mem-
bers have in'that particular feature, and if the committee has not
given consideration to it, it seems to me that some consideration should
be given to the question of determining whether or not the person who
feels or knows that a situation is involved in which an operation in

- which he is engaged may possibly be subject to penalty because of
some regulation that has been adopted, should have an opportunity
to attack that regulation in court. ' - 4

Mr. Warrer. T do not think that is what Mr. Gwynne had in mind.

Mr. Gwy~n~E. Take this specific case, where under the Wages and
Hours Act they had certain areas of production, and the Wages and
Hours Administration issued various interpretations and regulations
concerning that,

Now, that affects canners and farmers generally that are repre-
sented pretty much by an organization; they have a counsel and the
general consensus of opinion, we will say, is opposed to the interpreta-
tion put upon the act by the Wages and Hours Administration. Now,
could somebody representing that group or company go into court
or must they wait until some individual farmer is affected and takes the
case into court? '

Mr. McFarvaxnp. I think that is very possible; that is done through
a representative suit.

Mr. Gwyx~NE. Would they have to have an actual suit ¢

Mr. McFarcanp. That would come under the head of declaratory
judgment ?

Mr. Wavrrer. That is dealt with in section 211 (a) in H. R. 1206,

Mr. Gwynne. That is what we were trying to do when we wrote that
section.
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Mr. Cravens. If you let gnyone make an attack on a regulation,
would that not permit someone to make an attack on some regula-
tion that may never have any effect on him at all ?

Mr. McFaruanp., Well, that is true. I think it is a question of
where you are going to draw the line. If you have a regulation which
is going to affect you and if you are able to do something and you want
to do something and you are in the position where you are threatened,
the standard equity law says, with the legal consequences if you pro-
ceed, you are, under present law, entirely capable of going into court
and having an adjudication.

The Crairman. May I suggest, Mr. McFarland, that I think pos-
sibly that particular feature has been pretty well covered, and that you
pass to the next matter ?

Mr. McFagruaxp. Now to get back to the matter of general regula-
tions, I would like to repeat again that the present agreement seems
to be that parties ought to be allowed to submit their views in those
cases where more formal procedures are not required by present statute.
Secondly, that there should be a deferred effective date provided, in-
sofar as may be practical, in a given case. ,

Then there is a third proposal which I think you will find in almost
all bills, and in which the Attorney General’s committee was particu-
larly interested, and that is that the right of petition should be ac-
corded to private parties in administrative procedure, the same as the
Constitution accords to citizens in connection with congressional proc-
esses. That is the right to ask to have the regulation modified; the
right to petition; the right to ask an agency to modify or to rescind a
rule. ' :

That is about all anyone has proposed in connection with rule mak-
ing, and there is no great area there for difference.

Mr. Gwy~nne. What about the retroactive effect of regulations?

Mr. McFarrann. That is quite a subject in itself.

Mr. Gwy~NE. Do these bills provide that the individual is protected
against that?

Mr McFaruanDp. Yes; there is provision respecting that in one or two
of the bills. In connection with retroactivity, there are various prob-
lems. One is the retroactivity of curative regulations.

Now, to repeat, there are two kinds ¢f administrative operations,

the legislative operation called rule making which we have discussed,
and adjudication which is sometimes called an accusatory procedure.- -
That is a procedure where an agency comes forward and points its
finger to a given person or to a company and says, “You have sinned
and we will proceed to try you.”
. In connection with adjudication, all these measures provide that
notice shall be given; and there is no dissent to that. The Attorney
General’s committee gives a great deal of attention to administrative
notice. It thought that administrative notices were rather seriously
deficient and made recommendations for greater specificity. None
of the measures attempt doing more than point out that persons
should be notified of the time, place and nature of the proceedings,
the authority under which the agency is acting, and the issues.

Secondly, in connection with the accusatory proceedings or adjudi-
cation, all the measures provide that the procedure shall be twofold:
First, an opportunity for informal settlements, so far as the nature of
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the proceeding may permit, and if that does suffice, then a hearing.
But none of the measures, I think, with one exception, provides that
the procedure in respect to adjudication shall apply to any case unless
Congress has specifically, by some other statute, required an admin-
istrative hearing. But if the case is required by statute to be heard by
an administrative agency, all of the various bills provide that the hear-
ing shall be conducted 1n a certain way. First, upon notice; second,
upon specified procedure.

The thing that causes most comment in this field is simply the matter
of separation of functions. That is the old question of the judge-
prosecutor-investigator combination. There are a great many miscon-
ceptions about the judge-prosecutor combination. In the first place,
it 1s not applied in some of the bills to the formulation of rules as dis-
tinguished from accusatory procedure. But all of them apply it to the
latter. The same may be said respecting license applications.

Several proposals have been made. The first is that there be abso-
lute separation of the administrative prosecution arm from the judicial
arm—in other words, that the agency should be constituted on the
model of the old Board of Tax Appeals and the Bureau of Internal
Revenue: Let one do the investigating and the other do the deciding.
The minority of the Attorney General’s committee differed mainly
on that one point. The late President Roosevelt, in 1937 I believe it
was, also made a rather sweeping proposal to the Congress to take
all agencies and separate the deciding from the prosecuting and ad-
ministrative functions. None of the bills here attempts to adopt that
technique, but they do adopt what is.known as an “internal” separa-
tion of functions. That is, they rely solely on an injunction to the
agencies that in all accusatory proceedings the prosecutor-investigator
should not take part in the decision process other than in open court,
as 1t were. :

The last- incident of adjudication is the matter of declaratory
orders. There seems to be general agreement that the agencies ought
to have no authority to issue declaratory orders. But there has been
one field of difference in connection with declaratory orders, and that
is whether or not they should be mandatory or discretionary. How-
ever, declaratory orders will necessarily be given or withheld in the
sound discretion of administrative agencies. They may be improvi-
dentially granted. They may be improvidently refused. The whole
qllllestion is simply what form of language would best express the au-
thority that ought to be conferred.

I have mentioned the first main subject of “information” and the
second main subject of “operation.” Now, there are a series of what
you might call subsidiary matters. There is the question of appear-
ances, the question of subpenas, and things of that kind. I think
it is unnecessary to take the time of the committee on those subjects,
except to say one thing: There seems to have been a great deal of .
misconception about the matter of appearances.

A great deal of complaint has been received from two sources.
Number one is the lay practitioners before the various agencies,
chiefly the Interstate Commerce Commission, who are afraid some-
thing might be said that would oust them from practice. On the
other hand, there is a great deal of protest from the committees on
unauthorized practice of the law in various State, local, and munici-
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pal bar associations who are just as vehement in saying that these
measures fail to recognize that legal procedure must be confined to
lawyers. " But these bills do not eliminate the lay practitioner, if
the administrative agency feels they have a function to perform and
desires to admit him to practice.

Mr. Warrer. You say “if the agencies feel they have a function
to perform.” Do you mean by that you would require members of
the bar in good standing in the court of last resort in the State to
submit an application to practice before people who are probably not
qualified to be admitted to the bar, as are their members? -

Mr. McFaruanp. I was not speaking of the bar at all; T was speak-
ing of nonlawyers. On the subject you raise, Congressman Walter,
we do not feel we should take any position on that, either.

Mr. Warrer. Do not you think it might be well to incorporate in
this law a provision that would make it possible for any member of
the bar in good standing to practice before any agency, without be-
ing required to submit a formal application? '

I ask that question for this reason—not because it has happened
to me two or three times, because that is immaterial ; but I know of
instances where members of the bar, very reputable men of high
standing and great ability, have come here with clients and been re-
fused permission to practicce and have been compelled to go into
" Washington and hire some specialist only because somebody had
passed on the qualifications of this alleged specialist. )

Mr. Cravens. Let me say that H. R. 339 and H. R. 1117 {Jrovide
against that situation. They provide that any attorney in good stand-
ing in any Federal court, or the highest court of a State, do not have to
make application.

Mr. McFarranp. Congressman Walter, there is a question whether
or not that might be included ; but, as a group of lawyers, we do not
wish to be in the position of asking for any special protection for
lawyers . :

The CratrMa~. You do not want to do that in this bill?

Mr. McFarranp, That is right.

The CaatrmMaN. What is to be done about it does not concern this
hearing.

Mr, Cravens. The provision to which I refer does not exclude any-
one else from practicing besides lawyers; it merely says if a man is a
lawyer, then he does not have to go through the routine and rigmarole
that lots of those fellows do, and get a little card. '

Mr. McFarLanp. Now, all of these measures have defined the oper-
tions of the agencies in two respects. All of these measures contain
sections on hearings and on decisions. The hearing section usually
provides—1I think they all provide—that the case may either be heard
by the top men of the agency or by examiners who may have certain
powers, and so on, for reducing the matter to record. The only serious
question in all of the bills relating to hearings is the question of the
rules of evidence. The rules of evidence furnish material for more
debate, almost, than any other subject in this field. :

Mr. Warter. In that connection, I have always felt that perhaps the
way to meet this situation would be to provide expressly that the rules
of evidence in the District of Columbia shall be the rules.

Mr. Cravens. No; do not impose that on us.
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Mr. Warter. Well, they have very good rules.

Mr. McFaruano. Thinking on that subject has gone through a good
many stages. There is a good deal of suggestion that the equity rules
should apply, because that means a court without a jury, and I believe
some of the agencies, either by statute or by their own rules, apply the
equity rules as they exist in the District of Columbia. Then there has
been another distinction some people have attempted to draw between
the rules of evidence and the principles of evidence, and some have
even mentioned “standards” of evidence. The difficulty is, however,
that you can find no body of Federal rules, standards, or principles
of evidence.

The Attorney General’s committee took the position that the agency
should admit or should rely only on relevant, probative, and reliable
evidence. Those are the three words which they use to make up the
standard, and the courts have used them. We are inclined to believe
that is about the best formula that can be devised.

On the matter of decision: As I say, all of these measures contain
sections on hearings and sections on decisions. In connection with
decisions, there is an interesting difference between measures that are
now pending and those which grew out of the Attorney General’s
committee. The Attorney General’s committee had the idea that if
a subordinate official were to hear the case he should absolutely make
the decision. The theory of that was that, having heard the case,
he was the logical party to decide it. The second theory was that
only by giving the examiner the deciding function could you give him
enough stature so that he would become a real figure in the operation
of administrative justice.

The bills, those that have been introduced subsequently, do not
adopt that absolute requirement. They provide that the agency can
decide whether the examiner should decide the case or merely recom-
mend a decision. That seems to us the sounder approach because we
are not prepared to say that there may not have to be adjustments and
there may not have to be differences in different kinds of cases; and
furthermore we think that it is probably immaterial whether the sub-
ordinate official who heard the case makes the decision or whether he
simply recommends a decision.

There are various proposals regarding sanctions, which I think
we could pass over because no particular controversy has developed.

Most people are somewhat puzzled about just how the examiner
should be selected and how his tenure should be secured. The separa-
tion of functions; I think, can be reduced to a formula. The selection
of an examiner has not reached that stage of agreement.

Several proposals have been made. The proposal in many of the
bills is for a simple civil-service status. The Attorney General’s
Committee on Administrative Procedure proposed a special office to
approve examiners and to exercise the power of removal. That
officer, called a director, was to be appointed by the President and
confirmed by the Senate; and there are to be two ex-officio members.

Mr. Warter. On the other hand, is there not the danger of the
man having in mind possibly that he can be removed ; might be subject
to the influence of somebody in the office of the Administrator?

Mr. McFaruanD. This question has been discussed, I suppose, with
more sincerity and less heat than almost any other question.
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The third proposal has been made recently, and that is that either
the selection or the approval of the examiner be vested in some official
appointed by the Judicial Conference. That was put forward as a
rather good solution because it would fit into what was conceived to be
a nonpolitical office and therefore would require less provision concern-
ing how 1t should operate. However, that presents a very serious con-
stitutional question as to whether you could have the Judicial Con-
ference make the appointment of an executive official when the Con-
stitution vests the power of appointment only in the President, the
head of a department of a court. The Judicial Conference is not a
court.

Perhaps the solution will be ultimately either civil service or some
official or officials appointed by the President with the consent of
the Senate if you are going to have a special group where selection of
examiners is made or approved.

The CHaRMAN. Mr. McFarland, may I ask a question before you
leave that subject: I believe everyone regards it as one of the most
important suggestions proposed. " If you are going to guard the selec-
tion of the examiner as is proposed, would you be able to get before
any court that reviews the matter a finding of fact made by the ex-
aminer as distinguished from the determination of the facts by the
agency itself that makes the determination ?

Mr. McFaruaxp. I believe all the bills anticipate that the ex-
aminer’s decision or recommendation shall, including the finding of
facts, be a part of the record.

The CHAIRMAN. Anyhow that can be taken care of.

Mr. McFarvanDp, Yes.

Mr. Cerrer. Do I understand the Attorney General’s committee
wants all decisions or determinations of the agency to be filed before
the court? _

Mr. McFarLanp. As I mentioned, they might not be decisions, they
might be tentative decisions or recommendations,

Mr. Cerrer. It would be an agency, a tribunal of some sort, to pass
upon and make a determination. I understood you to say that you
wanted that ; but that would be the contrary view ¢

Mr. McFarcanp. I must have expressed myself incorrectly. The
Attorney General’s committee, which ceased to function 4 or 5 years
ago, recommended that the examiner make the final decision forth-
with. We felt, and I think the bills provide, that the agency should
itself determine whether or not the examiner should make the decision.

Mpr. CeLier. Then I misunderstood you.

The CrarrmaN. In the event the agency itself has functioned, or is
to make a determination, is it contemplated that the agency, if it
appears from the record that additional facts are needed, shall take
additional testimony %

Mr. McFaRrLAND. Yes.

The CHAmRMAN. Under such a situation is there an arrangement in
the bill that the findings of fact by the examiner will go up as a part
of the findings of fact of the agency itself rather than the final judg-
ment to be considered ?

Mr. McFarraxp. I am positive that should be done.

Mr. Gwy~x~NE. Mr. McFarland, I notice that H. R. 1203 does not
.cover temporary wartime agencies. Is it not true that those are the
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agencies that really are giving rise to the thing that you are trying
to correct? This does not cover temporary wartime agencies. -

Mr. McFaruanDp. No.

Mr. Gwynn~e. Such as the OPA. T cite that as exhibit A to the
statement I just made. Do you think it would be impractical to
apply this bill to special agencies of that kind ?

Mr. McFarLanp. Well, personally I used to think that the bill
should apply across the board. I was dissuaded from my view, and
the view of our committees is that they ought to be exempt. I think
there are some practical reasons for doing that. I think perhaps
exemptions ought to be of a definite determination, as of a certain time.
No measure of this kind can be put into operation over night and by
the time it really gets to operation, presumably, the war-agencies
problem will be moot.

Mr. CeLrer. Some agencies may continue after the war. Some
people think the OPA may have things to do for some time after the
war, and do you not think there ought to be some provision with
respect to such agencies as the OPA or the WPB if their activities con-
tinue beyond the war?

Mr. McFagruanp. I think if you examine this measure very carefully
you will find that the OPA and other war legislation fits into it very
nicely, and that their operations will net be unduly injured in any way.

Mr. Warrer. This is not for the record.

(Off the record discussion.)

Mr. GwynnE. It seems to me that the support for some of this
legislation comes from the general public who are dealing with the
very activities you propose to exempt, such as the OPA, the ODT,
and these agencies which now touch everyone. ‘

Mr. Wavrer. With the cessation of hostilities whatever measures

- remain after the war can be covered.

Mr. McFarLaxp. Now I might get to my last subject in these bills.
I started out—1I hope I am not burdening you by repetition—by saying
that we have three divisions: Information, Operation, and Review.

_ On judicial review, I think these statutes and proposals would be
very disappointing to most people. I personally have never thought
the field of judicial review was the whole content of administrative
law. Comparatively few people can reach that stage——

‘Mr. Warrer. Of course, Mr. McFarland, the possibility of re-
view

Mr. McFaruanp. I was just about to say that of course, it is nec-
essary, because it stands there as a sentinel, you might say.

Mr. Warrer. And has a very salutary effect, you might say.

Mr. McFaruanp. But I still make this point, that review is just
one part of this subject. If you had only a provision for review and
no provision for administrative operation, you would have very little -
for the courts to review. No court could say a certain procedure
should be had, if no statute or no constitutional provision says a certain
procedure is required. Review does not provide procedure. We do
need these other things if you are going to have a rounded system of
administrative operation,

But any provision for review will be disappointing to many people.
We think there must be a section on judicial review within the statute;
we think it will be very helpful; we think it will simplify the subject
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to the extent of indicating to the lawyer or businessman or farmer or
laborer who may be involved that his rights of review are of such and
such a kind ; but we do not believe the principle of review or the extent
of review can or should be greatly altered. We think that the basic
exception of administrative discretion should be preserved, must be
preserved. We believe that about all the statute should or could do

. would be to state the form of action, the type of acts that are reviewable
in accordance with the present law, the authority of the courts to grant
temporary relief so that review may be useful, but that the scope of
review should be as it now is.

Mr. Warrer. You say “as it now is.” Frankly, I do not know what
it now is; and I do not know whether the rule as laid down in the
Consolidated Edison case, is the law, or what the law is. I am not
saying that because the Supreme Court apparently changes its mind
daily, but what is the rule?

Mr. McFaruanp. Well, there are several different aspects of review.
Most people think the substantial evidence rule is the only rule that is
important. Thatis only one of the several aspects of the rule on review.

The Crarryan. I am going to have to go directly and you are going
to have to go directly, too, but could you indicate to the committee
the judgment of you and your associates as to what would be reviewable
by the courts under the provisions of this bill?

Mr. McFarLaND. What would be reviewed?

The CuairmaN. That is right; what would be reviewed, And it
has been suggested that I add to my query the extent of review. For
instance, here is an individual or business that has gone through the
administrative mill and is dissatisfied with what has happened. He
believes the determination in his matter was against the facts and
against the law, and you have this record of the determination by the
investigator and possibly some supplementary evidence. Now, when
the court sits in judgment, is the court to be limited more than the
courts ordinarily are limited when they are determining the facts of a
disputed situation ?

Maybe I could illustrate what I am talking about. A great deal of
public complaint is that when people finally reach the courts the courts
look around to see if there is any sort of evidence to support the de-
termination of the agéncy and, if it does find some evidence to support
the determination of the agency, the determination of the agency 1s
upheld. A good many people believe the courts ought to consider the
whole field and weight of the evidence in determining the question in
controversy, if it is reviewable.

Now, how far toward the latter or how close to the former do we
propose to go in this regard?

Mr. McFaruanp. I assume you are thinking of a situation in which
the review takes place on the administrative record ; that is, the agency
has heard evidence, has heard witnesses, received the documents, and
made up the record. The court’s review is therefore confined to that
record. There are other cases, of course, where the agency does not
make a record and the court tries the thing denovo. We are not speak-
ing of the latter.

The Cramman. Not at the moment; no.

Mr. McFaruaxp. We are speaking of the case where the agency has
made up the record.
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The Cratrman. Just there: Is it proposed to have the court make
an examination to-determine whether or not the record, the structure
of the record and the action of the agency in making the record, is in
itself a fair thing to the person who has to make the determination ¢

Mr. McFaruanp. It is. That is one of the categories of review, 1
think, in all these bills,

The Cuairman. Then when you get into review, how does the court
weigh the evidence in reference to the determination ?

Mr. McFarnanp. I assume you are not asking me as to the mental
processes of the court. ‘

The Cramman, No, sir; I would not like to do that. I would not
like to ask anybody to try to find the mental processes of some of our
courts. v

Mr. McFaruanp. The standard rule, of course, with respect to the
review of administrative agencies is the review by the district court or
the circuit court of appeals of whether or not there was substantial
evidence to support what has been done. ,

Mr. Wanter. Now, there are two schools of thought. On the one
hand, you have those who would permit a decision of an agency to
stand where it is based on evidence, maybe evidence that is a mere
scintilla of evidence; on the other hand, there are those who would
have the decision given the same weight as is given that of an examiner
in chancery.

Mr. Cravens. And the third—-

Mr. Warter. Oh, nb; they are the two positions.

Mr. Cravens. There is the third position that we give the review
court the right itself to weigh the evidence and reach an independent
conclusion.

. Mr. Waurer. That follows necessarily.

Mr. McFarcanp. The word “substantial” is a perfectly good word.
1f people do not give it its due weight, that is their fault. I do not
think you can improve on that language. A

The other rule that is so often discussed is the preponderance-of-
evidence rule, or the weight-of-evidence rule. But the difficulty there is
that it would cause about as much difficulty as help. Suppose you have
the preponderance-of-evidence rule. As far as we can make out, that
means weight of the evidence, the number of——

The CaarmaN. Not the number of witnesses.

Mr. McFarraxp. It does not mean the number in the narrow sense.

hThe CuarMaN, In Texas, where I used to practice, we always argued
that way. .

Mr. ﬁCFARLAND. I do not see what you can possibly gain.

The Cuairman. Well, is not that the function of the court in ex-
amining with reference to the evidence; that is, to determine which way
does the scale break when they weigh the evidence?

Mr. McFaruanp. To be sure, it 1s the function of the trial court to
weigh the evidence, because it has to make the decision ; but any review-
ing court has a different problem. '

* Mr. Gwyxye. You could not substitute his opinion for the opinion
of the first trial court.

Mr. McFarLanp. Naturally.

Mr. Cravexs. I think what we are trying to find out is, in your judg-
ment, based on your experience, is judicial review adequate which is



40 ADMINISTRATIVE PROCEDURE

based upon a finding by the reviewing court that there was substantial

evidence to support the facts as found by the agency below ?

Mr. McFaruanp. That is right. That does not mean, as we some-
times hear it said, that they look only to certain pages of the record.
You might have in the record something which would sustain the judg-
ment ; on the other hand, there might be incontrovertible evidence in the
remainder of the record which utterly destroys it. The review must be
of the whole record in the sense that any part of the record can be
called upon.

Mr. Warter. What do you think of the scope of review in H. R.
1206, at page 53 of the bill?

- Mr. McFarranp. Ishould say that reflected the present judicial rule.
(At this point the bell rang for a call of the House.) '
The CragmMan. Mr. McFarland, you have made a wonderful pres-

-entation on the subject of administrative procedure, but if there is

anything additional you could add to the statement you have made

that would give additional information to the committee, we would
be glad to have it.

Mr. McFagLaxp. May I submit in writing an additional state-
ment ?

The CaamrmaN. You certainly may; yes, sir; but, before we adjourn,
do you feel there is something additional you ought to say at the
moment ?

Mr. McFarvanp. I do not.

The Cuamrman. It seems to us you have covéred the field and have
done a wonderful job. .

(After informal discussion the committee adjourned until tomor-
row, Friday; June 22, 1945, at 10: 30 a. m.)
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MONDAY, JUNE 25, 1945

Housk or REPRESENTATIVES,
COMMITTEE ON THE J UDICIARY,
Washington, D. C.

The committee met at 10 a. m., Honorable Hatton W. Sumners
(chaiyman) presiding.

The CrammaN. The committee will be in order, please.

We have this morning, I believe, as the first witness, Dr. Splawn, of
the Interstate Commerce Commission. Dr. Splawn, will you be good
enough to favor us with your observation about this matter.

STATEMENT OF \WALTER M. W. SPLAWN, COMMISSIONER,
INTERSTATE COMMERCE COMMISSION

Mr. Serawn. Mr. Chairman and gentlemen of the committee, I shall
detain you only for a few moments.

My name is Walter M. W. Splawn. I am Chairman of the legis-
lative committee of the Interstate Commerce Commission. On behalf
of the Commission I express our deep appreciation that you have met
this morning to hear the Commission and the representatives of the
Practitioners’ Association of the Commission.

We have in the Interstate Commerce Commission two committees
interested in the subject matter of the bills which are now under con-
sideration: The Legislative Committee and the Committee on Rules
and Reports.

When you sent the bills down to the Commission the Chairman re-
ferred them to the Legislative Committee and we recognized that we
had on our committee one member, Commissioner Mahaffie, who is
. also a member of the Committee on Rules and Reports, and by asking

for the two senior commissioners, whom we would have asked for,
for reasons that will be obvious, we expanded the Legislative Com-
mittee to include also the Committee on Rules and Reports. I will take
just a moment to tell you who this expanded committee of five are.

The experience I have had in administrative procedure has been

~acquired as a member of the Railroad Commission of Texas, special’
counsel for the Committee on Interstate and Foreign Commerce, and
as a member of the Interstate Commerce Commission.

Chairman John L. Rogers, member of the Legislative Committee, -
began his career in the Commission in the Bureau of Locomotive In-
spection. He was later an examiner in the Bureau of Service; then
executive assistant to the Federal Coordinator, and was the first Direc-
tor of the Bureau of Motor Carriers, and as a member of the Commis--
sion he is the Commissioner through whom that Bureau reports to
the Commission.

41
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Commissioner Charles D. Mahaffie was, at one time, for a period of
years, Solicitor of the Department of Interior; about 10 years he was
the Director of the Bureau of Finance, which Burean, as you know,
aids particularly division 4. To that division is assigned the group
of statutory reglations dealing with securities, directorates, the issu-
ance of certificates of convenience and necessity to extend lines or
permit the abandonment of lines, and various other allied statutes, all
of which involves various procedures. As a member of the Commis-
sion for about 15 years, Commissioner Mahaffie, among his other duties,
has been a member of the Committee on Rules and Reports; and the
Commissioner in charge of the Bureau of Finance and the Bureau of
Accounts. ‘

Commissioner Claude R. Porter, one of the senior Commissioners,
is a member of the Committee on Rules and Reports. At one time in
his young manhood he was an Assistant Attorney General of the United
States. For a period of years he was general counsel for the Federal
Trade Commission where he assisted them in working out their pro-
cedures, and for almost 20 years has been a member of the Interstate
Commerce Commission. He has, for a good part of that time, been
on the Committee on Rules and Reports; the é)ommissioner in charge
of the Bureau of Law and the Bureau of Inquiry, and has been in-
terested in the matter dealt with in these bills.

Our senior Commissioner, Clyde B. Aitchison, was appointed to the
Commission in 1917; he is perhaps the dean of all administrative offi-
cials in the Federal Government. Before he came to the Commission,
some 28 years ago, he was solicitor for the Association of Railway
Commissioners, and during that time the State commissions and the
Interstate Commerce Commission were working together in adminis-
tering the recent act to make an evaluation of the railroads of the
United States. '

Commissioner Aitchison, as solicitor for the State commissions,
went through all of the conferences working out the procedures for
the administration of that important statute. For seven and a half
years before he was retained by the State cornmissioners he was a
member of the State Commission of Oregon. As a member of the
Interstate Commerce Commission he has handled every variety of the
Commission’s work, and is chairman of the Committee on Rules and
Reports. For many years he has been most active in all matters
pertaining to the organization of the Commission and the allocation
of the work of the Commission. He has been a constant and construc-
tive student of administrative procedure. He was a member of the
Attorney General’s committee to which reference was made here last
Thursday, and the Attorney General made him a member of his
subcommittee. :

He is, by selection of the Judicial Conference, headed by the Chief
Justice of the Supreme Court, assigned to a committee of that con-
ference to study judicial reviews, and possible changes in the reviews
provided under the Emergency Deficiency Act of 1913.

In the Seventy-seventh Congress, first session, when the Senate
Committee on the Judiciary was considering their bills 674, 675 and
918, Commissioner Aitchison was the spokesman for the Commission,
and during the time in which he analyzed those bills for the subcom-
mittee he expressed what was then the hope of the Interstate Commerce
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Commission that the bills might be amended so as to exclude the Inter-
state Commerce Commission. At that time he expressed on behalf
of the Commission the thought that it should be excluded, but he also
voiced our hope that if we were not excluded some possible amendment
might be made under which we could work.

After further study and particularly the study of your revised and
improved bill, H. R. 1203, we have reached the conclusion that we were
correct in asking Commissioner Aitchison to voice our views in the
Seventy-seventh Congress to request the exclusion of the Interstate
Commerce Commission from whatever bills you may report, and to
that end we have addressed to you a letter prepared by our legislative
committee to which I have referred. A copy of this letter is already
before the members of the committee, and at this time we respectfully
request that the letter be incorporated in the record.

The Craarman. It will be incorporated in the record.

(The letter referred to follows:)

Hon. Harron W. SUMNERS, JuNE 22, 1945.
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D. C.

My Dear CHAIRMAN SUMNERS: Responsive to your request for comment on
H. R. 1208, introduced by yourself, may I advise that this bill has been considered
by the Legislative Committee of the Interstate Commerce Commission. Upon
request of that Committee, the Commission added to its membership for the
consideration of bills pertaining to administrative procedure our two senior
Commissioners, Clyde B. Aitchison and Claude R. Porter. These two Commis-
sioners with Commissioner Mahaffie also constitute the Commission’s Committee
on Rules and Reports. On behalf of the Legislative Committee the following
comments are offered : ]

On the general question of the need of something in the nature of a code of
procedure to govern the various agencies of the Federal Goverument which
exercise administrative functions, we express no opinion. We assume that you
seek from us an expression with respect to the probable effect of a measure of
this kind on the work of this Commission in its administration of the Interstate
Commerce Act and related statutes.

We respectfully request of your committee that the Interstate Commevce
_Commission be excepted from any bill such as this which your committee mignt
see fit to report favorably. There is a precedent for such an exemption in the
complete exclusion of the Commission from the Logan-Walter bill some years
ago. Likewise, it will be recalled that the earlier acdministrative pirocedure pro-
posals sponsored by the American Bar Association and its Administrative Law
Committee excepted proceedings before this Commission. We reached this con-
clusion after careful consideration of H. R. 1263. The possible changes referred
to yesterday during the course of the statement by Mr Carl McFarland, as set
forth in a committee print of S. 7 of May —, 1945, if adopted, would still make
difficult the work of this Commission.

The Interstate Commerce Commission is the oldest of the administrative agen-
cies of the Government. Throughout the 5S years of its existence it has given
continuing study to its procedure, as a result of which it has devised and put into
effect a number of procedural methods which are well understood and which
have, we believe, the support of those who have dealings with this Commission.

The Commission is not merely a kind of court for the settlement of controversies
between individuals or those to which the Government is a party. It is an admin-
istrative tribunal with the broader responsibility of carrying out the national
transportation policy declared by Congress in the Transportation Act of 1940. It
has numerous other duties under divers acts of Congress. In functioning it is
called on to perform numerous and varied duties demanding widely different
forms of administrative procedure, each suited to the nature of the particular
circumstances. Some of these procedures have been used for many years, others
are comparatively new, and some are yet in the experimental stage, but all have
proved reasonably satisfactory, and their operation is understood by those who
must use them. That this is so may be judged by the fact that the Commission’s
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General Rules of Practice adopted July 31, 1942, have been in effect for nearly 3
years since we promulgated them, having had the benefit of much consideration
by our bar, and that no weakness has developed that required amendments. If
the lawfulness of these procedural methods must now be judged by a code not
designed simply to supplement the jurisdictional requirements of the Interstate
Commeree Act, but to cover as a blanket all agencies of the Government having
administrative poweérs, many of which differ substantially in nature and purpose
from those committed to this Commission, inevitably there will be a long period
of uncertainty and confusion while the effect and meaning of numerous statutory
provisions susceptible of varying interpretation are being judicially ascertained.
If there is anything in the bill which would better our practice, we would be swift
to adopt it. But no one has made any such suggestion to us. '

Throughout its history the Commission has striven to obtain the broadest and
most accurate possible factual basis for its official acts, generally through the
quasi-judicial device of a hearing and argument on issues of fact presented, even
when by statute a hearing is not mandatory. Our experience has not indicated
the need for a more elaborate body of rules to insure fairness. We see a danger
in a code which would center attention on matters of form and detract from the
important objective of reaching a sound conclusion on facts.

Qur study of H. R. 1203 leads us to the conclusion that its enactment in either
its original or revised form would have an adverse effzct on the performance of
our functions. In fact, it apparently would make impossible the performance of
some of our important duties. Under the Interstate Commerce Act the Com-
mission now has flexible powers “to conduct its proceedings under any provision
of law in such manner as will best conduce to the proper dispatch of business and
to the ends of justice.” Section 17 (3). We regard this flexibility in procedure
as of highest value in the public interest. A code of rigid requirements would
forbid it.

A recital of the obscurities, ambiguities; and impractical requirements of this
bill would make too long a letter. One feature, the scope of review in enforcement
proceedings, seemingly would put the Commission back where it was in the
impotent stage preceding the Hepburn Aect of 1906. The review provisions run
counter to the ideas which are being worked out by the judicial conference. We
mention these as merely illustrative. We, therefore, earnestly request that the
Interstate Commerce Commission be excluded from this bill.

Respectfully submitted. .
[S] Warter M. W. SprawN, Chairman,

CLYDE B. AITCHISON,
CLAUDE R. PORTER,
CHARLES D. MAHAFFIE,
Joun L. RoOGERS,
Legislative Committee.

Mr. SpLawn. In that letter we asked to be excluded from whatever
bill you may report.

Commissioner Aitchison, in presenting our views, will point out the
long period of time you have given to the consideration of statutes
providing for procedures for the Interstate Commerce Commission.
For more than half a century the Congress has been continuously
engaged, from time to time, in prescribing those procedures. We
believe those statutes to be satisfactory when tested under the head-
ings discussed here last Thursday: Public Information, Operation,
and Court Review. We believe you have already attained, insofar as
the Interstate Commerce Commission is concerned, the objectives
announced last Thursday.

I do not believe you want to pass mere repetitive legislation, a
sort of fifth wheel procedure. If that were the only result it would
not be so bad, but as Commissioner Aitchison and Mr. Ames of the
Practitioners’ Association will point out, we believe the consequences
are much more serious. Mr. Rosenbaum, representing a group of
nonlawyer practitioners, also has a statement.
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I know, and other members of the legislative committee know
substantially what Commissioner Aitchison will say to you and may
I aldlvigse that we are in agreement with the statement he is going to.
make. ¥

Thank you, Mr, Chairman.

The CrAmMAaN. Thank you, Dr. Splawn.

Commissioner Aitchison, we will be glad to hear you.

STATEMENT OF CLYDE B. AITCHISON, COMMISSIONER, INTERSTATE
COMMERCE COMMISSION

Mr. Arrcaison. Mr. Chairman and members of the committee, I
should say that I have been more than identified by Dr. Splawn.

The CrairMaN. You are very well identified.

Mzr. ArrcaisoN. As this statement has not been submitted to the
Bureau of the Budget, the usual reservation is made that I do not
know if it is consistent with the policies of the President,

Virtually seven bills are pending, as we understand H. R. 1203 has.
been tentatively revised. Their numbers are in the record.

Time has not been available, consistent with other duties, for me
to study all of these as I should, nor, as we understood the chairman,
does the committee wish now to go into the details of the bills.
These details are of great importance as they affect the administra-
tion of the many laws as to which we function as an arm of Con-
gress. Many of these details were discussed in my testimony before.
Senator Hateh’s subcommittee of the Senate Committee on the
Judiciary, Seventy-seventh Congress, first session, on S. 674, 675, and -
918, pages 412-474, if the committee wishes to refer to that state-
ment, made on behalf of the Commission of which I am a member.

The Cratrman. What is the date of the statement, Mr. Aitchison?

Mr. ArrcHisoN. I believe it was April 29, 1941.

g‘he Cuamryan. What was the purpose of the bills to which you.
refer?

Mr. ArrcursoN. One, No. 675, was the so-called majority bill of the
Attorney General’s Committee on Administrative Procedure.

The Chairman. Yes. ~

Mr. AircrrsoN. No. 674 bore the lower number, was the minority
bill of that committee; and No. 918 was a mysterious bill. We never-
were able to find out who fathered it, although there was a suspicion;
it was a matter of common repute.

The letter which Commissioner Splawn has mentioned specifically
is directed to the chairman’s bill, with the amendments which last
Thursday we understood were suggested by the office of the Attorney
General. Naturally I speak only for and of the Interstate Commerce
Commission and its work, and I do not know hew these bills would
affect any other agency.

What often is lost sight of in discussing this subject as a generality
is the great variety of matters which have been entrusted to the Com-
mission. The Interstate Commerce Act itself is in four parts. The
original act, passed in 1887, has been amended more than 40 times.
Each of the four parts comprises many diverse functions. In addi-
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tion to that act, the Interstate Commerce Commission has duties under
many supplementary acts.

Let me call to mind some of these functions, all specific require-
ments of the Congress. The Elkins Act; joint Board action id con-
nection with the Civil Aeronautics Board ; audit of sums due certain
carriers under the Transportation Act of 1920; coordinate and coop-
erative functions with the bankruptcy courts in reorganization or debt
adjustment proceedings as to railroads; enforcement and implementa-
tions of certain provisions of the Clayton Act; fixation of boundaries
of the standard time zones; approval of loans of certain kinds to be
made by the Reconstruction Finance Corporation ; formulation of reg-
ulations for the safe transportation of explosives and dangerous arti-
cles by common carriers; giving consent to reforms in parcel post
zones, rates, etc., suggested by the Postmaster General; fixation of
compensation to be paid railways, and urban and interurban electric
railways, for carriage of the mails; construction and operation stand-
ards for railway vehicles to be observed by railroads; enforcement of
the Safety Appliance, Power Brake, Ash Pan, Locomotive Inspection
Acts-and the block signal resolution ; Hours of Service Act; and (un-
der the regulations promulgated by the President), the Medals of
Honor Act; and classifications of employees and subordinate officials
under the Railway Labor Act and other acts.

All of these mentioned are completely outside the Interstate Com-
merce Act, and they each involve the making of rules or of adjudica-
tions, as I now understand those terms are meant, or both.

The CrarMaN. Do you operate under rules in each of those respon-
sibilities to which you have referred, a set of rules that preceded the
activity ?

Mzr. Arrcarson. I think so. T can answer that in more detail when
I come to answer your Honor’s question with respect to the matters
which T expect to deal with.

The CaarrMaNn. Thank you.

Mr. ArrcuisoN. Within the Interstate Commerce Act there is an
equal variety of functions, relating to many different types of trans-
portation agencies and to their patrons; matters concerning the records
of carriers; uniform accounting practices; depreciation charges; uni-
form bills of lading and livestock contracts; contents of annual and
periodical reports of financial and operating. statistics; issuance of
certificates of public convenience and necessity or permits for construc-
tion, extension or operation by rail, highway, or water, or common or
contract carriers, or brokers, or as a freight forwarder ; proceedings for
abandonment of line or operation; control of numerous types of finan-
cial matters—consolidations, mergers, leases, acquisitions or control
and transfer of operating rights; interlocking directorates, approvals
of stock and bond issues; approval of the insurance offered by motor
common carriers; forms of traflic, and relief from the rules governing
them ; credit to shippers; the long-and-short-haul clause; valuation of
carrier property ; safety regulations for motor vehicles and their oper-
ators; emergency service orders as to railroads, motor carriers, and
water lines; car service rules; these are all subjects which are within
the act itself; they involve rule making or adjudications, or both, and.
they are additional to the general powers of the Commission with re-
spect to rates. And by no manner of means is this a complete list, or
even an adequate summarization of the functions,



ADM.INISTRATIVE PROCEDURE 47

With respect to a great many of these diverse functions, Congress
has specificaly laid down a form of procedure which it considered to
be adequate and adapted to the type of function. As these functions
are different, the procedures which control them are quite naturally
and necessarily different, and they must be different if administra-
tion is to be efficient and fair. To the extent that it is possible to
subject these all to a general procedural rule, we believe this has been
done by the Commijssion’s general rules of practice, and we do not
know how we-can go further. We think the rules are adequate and
satisfactory. '

The CmairMaN. May I ask if there is any difference in these rules
as they apply to the various subheads of your responsibility %

Mr. Arrcuison. Oh, yes.

The Cuairman. They affect the right of appeal to courts?

Mr. ArmrcmisoN. The right of appeal to the courts is provided by
the Urgent Deficiencies Act of 1913, sometimes referred to as the Dis-
trict Court Jurisdiction Act, and there have been many decisions by
the Supreme Court with respect tq various types of orders, growing
out of that act. :

The CHARMAN. My question is has there been any variation in the
right of appeal on the part of the aggrieved person who is affected by
these different activities which you mention?

Mr. ArrcHison. Yes. I think I can answer that best by saying that
in a number of cases the Supreme Court has said the nature of the
subject matter is such that the order is not really reviewable at all,
as you find in the fixation of compensation to be paid for the trans-
portation of the mail, as my friend Mr. Miller no doubt remembers,
m the case of United States v. Gwiffin (303 U. S. 206). That is per-
fectly sensible ; there should not be any review, because if it goes to the
Court of Claims the matter is tried there and it is not upon review
of the Commission’s order.

Mr. WaLtER. Suppose the matter is arbitrarily or capriciously han-
dled, should there not be a review allowed first ?

The Crarrman. What Mr. Walter is driving at is this: Shounld not
the matter be inquired into before damage is sustained about which
the matter is taken to the Court of Claims?

Mr. Arrcuison. If the matter is arbitrarily handled or capriciously
handled, there is a deprivation of constitutional rights, and of course
the complainant would not recover in the Court of Claims.

Mr. Wavrrer. Suppose a damage has been suffered before?

" Mr. Arrcuison. The damage would be good only if there is a review,

Mr. WarLter. If the appeal was a supersedeas.

Mr. Arrcuison. But the determination of the Commission, in the
«case I have mentioned, is retroactive; it goes back to the time of the
filing of the petition.

Mr. Warrer. We understand that, but still damage has ben sus-
tained and the only redress then comes through the prosecution of a
ssuit in the Court of Claims.

Mr. Arrcurson. May I say, Mr. Walter, as far as T am concerned
I do not believe that it makes one bit of difference whether review
comes then or following the presentation by the carrier against United
States for compensation for carriage of the mail.

Mr. Wanrer. If it does not make any difference then why are you
objecting to it ?
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Mr. Arrcarson. T am not objecting. T say with regard to that it
is only a question as to how far the Congress wants to make the Urgent
Deficiencies Act go. The Urgent Deficiencies Act speaks of any orders
of the Commission, but Justice Brandeis pointed out that an order of
that character is not reviewable in the absence of a congressional dec-
laration, as are other orders which are of the character such as I
mentioned.

Another is the fixation of the status of employees of a railroad, to
inquire whether or not for the purposes of the Railway Labor Act, on
the one hand, or the Social Security Act on the other, an electric
interurban common carrier falls within the exception of the Railway
Labor Act. Now, the Congress has left it to us to make that deter-
mination. It could have left it to somebody else.

The Cirargatan. The notion is that if it was left to the court, with
respect to the making of such orders the court would be making rail-
road rates? . ) :

Mr. Arrcaison. There would be a great deal of difficulty about it.
We function both in a legislative and in a judicial capacity in the
treatment of these rates, and very often in just a few moments. As
I say, we think the rules are adequate and satisfactory. We know
of no additional general procedural regulations which could be
adopted for the benefit of our practice, covering all of these diverse
functions. If any should be brought to our attention we will change
our rules very quickly so as to incorporate them.

The CrairMaN. Do you have any semipublic hearings with refer-
ence to these rules?

Mr. ArrcuisoN. Yes; T shall go into detail with reference to that.

The Cramman. I do not want to interrupt your presentation.

Mr. Arrcuisoxn, I shall go into that in detail.

Mr. Warter. May I ask you a question at this time: Several years:
ago when the subject matter of this type of legislation was under
consideration, Mr. Gwynne and I Jooked at these rules and we had
an idea if the amendment were adopted that we followed pretty
closely your procedure.

Mr. ArrcmisoN. I think it is much of the same type.

Mr. Wavrer, And if we are following very closely the procedure as:
1t applies to the Interstate Commerce Commission why are you
objecting to the legislation? .

Mr. ArrcHisoN. I am not objecting to the legislation; our feeling
i, as Commissioner Splawn has already stated with respect to the
Interstate Commerce Commission, that the subject has already been
anticipated by the Congress and that these bills which you have
before you have provisions in them which will make our work much
more difficult, and will not facilitate 1t at all.

Mr. Warrer. We had an idea that we were flattering you.

The Cuarrman. Making it applicable to all of these other people
and I suppose you had the notion that you did not want to exclude
the pacemaker.

Mr. Arrcuison. Well, T simply can say that careful study of the
b1ll prepared by the American Bar Association does not persuade us
that it contains a single new feature which could help by being added.
te the general rules of practice.
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Mr. Gwy~NE, In that connection, H. R. 1208, as I understand the
purpose, is to lay down certain minimum requirements of procedure.

Mr. ArrcaisoN, Yes. _

Mr. Gwynne. And if you meet those minimum requirements al-
ready how are you injured?

Mr. Arrcurson. We do not meet the general requirements in their
-entirety and we could not, and that is what I want to deal with before
I get through.

The Crairman. May T suggest, Mr. Aitchison, that you take up
that matter now. The questions of the members indicate what is
troubling our minds and 1if you can get quickly to the matter that is
-causing difficulty to the committee it would be very helpful.

Mr. Warter. I think one question might clarify the whole situation
if T may be permitted to ask it: Do you object to the elimination of
yeur present practice of conferring with the examiner before he makes
a report? '

Mr. ArrcrisoN. We do not do that.

Mr. Warrer. You do not do that?

Mr. Arrcrison. No. But the bill goes a whole lot further than
that, Mr. Walter.

Mr. WaLTER. Yes. ,

Mr. ArrcuisoN. That is not the thing that is bothering us at all.

Many features of the American Bar Association bill are distinctly
inapplicable, as we regard them, and some would definitely impede
our work.

I would like to say this, with reference to the general approach of the
bill. Congressman Walter had indicated that in earlier legislation
they were copying as much as possible the Interstate Commerce Com-
mission’s procedure, for which I am humbly grateful, and yet with
all due respect I want to say a couple of things about the general
approach of the Bar Association’s bill. I can be frank, I think, because
I have been a member of that association for 20 years. I think quite
probably and naturally the draftsman was thinking of rate controver-
sies, or fights over certificates of convenience and necessity or grand-
father rights, or possibly he had other agencies of the Government
chiefly in mind, and he drafted his bill on the theory that the adminis-
trative functions to be dealt with are controversies between the agency
and private people, or controversies between private people. Not
minimizing the fact that there is often plenty of controversy, the basic
theory of the whole Interstate Commerce Act is that the main function
of the Commission is one of investigation—a search for facts, in
order that the proper standard of Congress then may be applied.

The Crarrman. But you act on the findings of the Examiner.

Mr. Arrcuison. Yes. That is merely one part of my discussion.

The Crammman. A determination must be made upon findings; the
findings are used as a basis of your determination.

Mr. ArrcursoN. But I want to point out, Mr. Chairman, that last
Thursday we were told when we investigated we pointed our finger
at a person and said, “You have sinned,” or “You are guilty.”

The Cuamrman. Well, we do not pay any attention to those things.

Mr. Arrcmison. The whole theory of the bill that is drawn by
the American Bar Association is ]
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The Cramrman (interposing). Mr. Aitchison, if you will permit
an interruption, we hope to hear the subject matter discussed. The
matter has been considered by Mr. Gwynne and Mr. Walter, and they
have introduced bills and they know much more about it than the
chairman, whose name is attached to the particular bill. We are just.
trying to find out what shoudd be done about the subject matter.

Mr. Arrcrison. Without going into all the details, Mr. Chairman,
1 would like permission to have the reporter, if he will, copy into
the record a few references with respect to which we do adjudicate
controversies after having been -investigated with reference to the
public interest, and, if I may, I ask permission to have that copied.

The CHAIRMAN. Yes; we will be glad to have you do that.

Mr. Arrcason. I even have a reference to the statute that goes to
the matter.of payment of our expenses. :

(The matter above referred to is as follows:)

I quote (the references are to U. 8. C,, title 49) :

“Section 13. (1) That any person * * * complaining of done or omitted
to be done * * * in contravention of the provisions [of this pt. I of the
act] may apply to said Commission by petition, * * *, [Then follow pro-
visions for service of the complaint with directions to satisfy or answer.}
If such carrier * * * ghall not satisfy the complaint within the time speci-
fied, or there shall appear to be any reasonable ground for investigating said
complaint, it shall be the duty of the Commission to investigate the matters
complained of in such manner and by such means as it shall deem proper,

“(2) Said Commission shall, in like manner * * * investigate any com-
plaint forwarded by the railroad commissioner * * * of any State, * * *
and the * * * Commission shall have full authority at any time to institute
an inquiry, on its own motion, in any case and as to any matter or thing concern-
ing which a complaint is authorized to be made * * * or concerning which
any question may arise * * * or relating to the enforcement of any of the
provisions of this part. * * *»

The same language—“investigation”—is used in section 18 (3) and (4), when
State rates are concerned; section 15 (1), which authorizes orders by the Com-
mission; section 4 (1), relief from the long-and-short-haul provisions of the
act “in special cases, after investigation” ; section 19a, valuation of carrier prop-
erties. . -

To show how all pervasive is this concept, I find that it appears even in making
provision for allowance and payment of “necessary expenses for the transpor-
tation incurred by the Commissioners, or by their employees under their orders,
in making any investigation, or upon official business in any other. places than
in the city of Washington * * *” (gec, 18 (2)).

These are all from part I of the act. Corresponding language appears through-
out, in the other parts of the act. This has been the traditional point of view
of Congress from the beginning of the act, in 1887, and it is the view of its func-
tions which the Commission holds. It has to be that way, for proceedings before
the Commission are not matters of private litigation, but of public concern.
(4. J. Phillips Co. v. Grand Trunk, etc., R. Co., 236 U. S. 662 ; Pennsylvanie R. Co.
v. Stineman, etc., 242 U. S. 298). And the Commission represents the public
(Sacramento Muerchants Association case, 242 U. S. 178, 188) which can never
be defaulted by a procedural lapse by a private person or even by his lameness
of presentation, let alone by his agreements (Procter & Gamble case, 225 U. 8.
282). Congress and the Supreme Court have emphasized this over-all view by
the importance which now attaches to the national transportation policy declared
by Congress, in the light of which all the provisions of the Interstate Commerce
Act are to be administered. I repudiate absolutely for my agency the suggestion
that “investigation” is “accusatory action.”

The Caarman. Does this bill or do any of these bills hamper you
in the discharge of your duty as an investigator ¢

Mr. AircursoN. Yes; because they say anybody who investigates
shall not perform other functions.
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Tgle Cramrman., Won’t you come to that point of how they hamper
you?

Mr. Arrcarson. Why, it would take the.entire Commission in. That
is our whole job—to investigate. :

The CrARMAN. We understand that.

Mr. ArrcuaisoN. We are all ruled out, therefore. The only way
we could act would be to make ourselves counsel and get on the other
side of the table—— i

The CHAIRMAN. You mean this proposed legislation would create
some board of investigators other than those you select ?

Mr. ArrcarsoN. No, not that; but the language of the bill is drawn
with-the intent ‘of excluding investigating functions entirely from the
functions of adjudication.

Mr. Wanter. That is because some of us dislike having one person
be prosecutor, judge, and jury. '

Mr. Arrcarson. Quite right, and we do not want to be prosecutor,
judge, and jury, and we think under the Interstate Commerce Act our
duty, as specified over and over again—no less than seven times, I thing,
in the last act you passed, the Freight Forwarders Act—to investigate
matters that are brought to our attention carries with it'the duty to do
so with an open mind. And that is the way we approach these sub-
jects. For my agency, I want to repudiate the idea that on an inves-
tigation which the law requires us to make we are prejudges or
prosecutors ; we are inquirers. ' '

The CrHamrMan. I think everybody appreciates the high type of
service rendered generally by your Commission, Mr. Aitchison. We
are trying to find out what we are to do here with our job.

Mr. ArrcHison. Passing that, then, my second observation is directly
connected with the last statement, the one we have just been discussing.

First, the whole tenor of H. R. 1203 is negative; it is restrictive
as to what the agency must do and what it shall not do. It is a retro-
grade step from the theory that has applied generally in the Inter-
state Commerce Act, which has favored flexibility of procedure in
the sound discretion of the agency of Congress in which responsi-
bility has been lodged. And remember we take pride in the fact
we are an arm of Congress. With the exception of two lines, 12
and 13 on page 18, which are absolutely unnecessary because the law
implies them anyway, there is nothing in the bill even hinting at
facilitating the work of the administrative agency. I should also
except the somewhat indirectly expressed authorization of the agency
- to delegate the power of initial decision to subordinates. This I
should prefer to see expressed directly and not inferentially. But
even this leaves in doubt the question whether the relatively recently
adopted similar provisions of section 17 of the Interstate Commerce
Act will be repealed by necessary implication, for they cover the
same subject in a different way and provide what may be delegated,
to whom, how the delegates shall act, and how their acts shall be re-
viewed, and it is a different procedure from what is contemplated
by H. R. 1203. '

The CraRMAN. When your investigators conduct an investigation
and come to make a report, do they receive any assistance or direction
from any other person or any other part of your organization with
reference to the type of report they should make?
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‘Mr. Arrcrison. Now, you might just substitute me for “investiga-
tor.” That is what I do. When I go out to hear a case, I investigate.
T have tried many cases. I investigate the facts, and do not think I
am beyond the bounds of the regulatory powers of the Commission,
at all. It is my job to go out and get the facts. As I told one young
gentleman who objected to my questioning, I told him the story of
Judge William Gaslin, of Nebraska, who set aside a verdict of a jury
for a loan shark who had a quitclaim deed when, in reality, it was a
mortgage. He set that aside and said, “It takes 13 men to steal a man’s
farm in this court.”

The Cramrman. I do not know from that just what the answer is
to my question. .

Mr. Arrcaison. I do not myself take directions from anybody.

The Cuamrman. That was not quite my question.

Mr. ArrcrisoN. Nor does our examiner when he writes a report.

The Crramman. Why should anybody be directing him as to what
sort of a report he should make?

Mr. Arrcaison. They do not. But this bill would prohibit him
from talking the subject over at all in the same general way that judges
‘do when they come into a lawyer’s office on a hot Saturday afternoon
in the summertime and say “I have a case that is bothering me,” not
telling what it is, and discuss the general subject.

The Crarrman. Maybe I do not have the picture well in my mind,
but I thought these investigators who went out for your organization
performed a service somewhat similar to that performed by a master
in chancery, who goes out and investigates the facts and submits for
the guidance of his principal some finding of facts and probably of
law, and then the principal takes that and determines from that what
.ought to be his judgment.

Mr. Arrcuson. When a report is made, then, of course, there is
-opportunity for the parties to file exceptions to it and those exceptions
‘are heard before the agency itself.

The Cramrman. Dealing, however, with the making of the report
-and what transpired before this report was filed.

Mr. Arrcaison. May I perhaps illustrate by a recent experience of
of my own which would be forbidden, by the way, by this bill. I
heard the case involving the rates on coal from certain areas to
Youngstown, Ohio, a very important case because it was claimed it
" was a key rate. I had assisting me an examiner of the Commission.
‘The case was on my docket and I presided, and at the end of the sub-
mission of the facts I stated that the proposed report would be pre-
pared by the examiner who sat with me, and he would prepare exactly
the sort of report he wanted to prepare and would do it without con-
sultation with me and on his own responsibility, because I wanted to
keep my mind open until I had had the benefit of the examiner writing
up the facts, telling what conclusions he thought ought to be drawn,
letting the parties except, and letting the matter be argued before
the Commission, as it finally was. T wanted to keep my mind open.

The Curammax. Is that the practice?

Mr. Arrcuison., That was satisfactory to all concerned and was
done.

The Cramrman. You, see, that is what people who have matters
pending before these various agencies seem to want to have done, and
we have had a good deal of complaint, whether justified as founded on
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facts or not, that these examiners are not free to make an independent
report, but they have a good deal of “coaching” from their superiors;
they feel they would get into a lot of trouble if they did not report
like their boss wanted them to.

Mr. ArrcuisoN. I can only speak with respect to my agency, and with
respect to my agency I quote from the witness stand Mr. Dean Acheson’s
testimony before the Senate committee, in which he went into this very
question Your Honor is addressing himself to, and said the examiner
of the Commission was entirely free, if he wanted, and there would be
no reprisals, to put out a report holding that the Commission was an
unconstitutional body. They have many times suggested that decisions
of the Commission in the past should be reversed. '

The CramumaN. Then if we should have legislation which would
require that sort of procedure, it would not handicap any agency to act
under it ¢ '

Mr. Arrcaison. It would not, only that the law goes further and says
because I sat in that case up in Pittsburgh trying to find out something
first hand in respect to the facts, I ultimately had to assume the respon-
sibility, and I and I alone, unaided by anybody else, had to draw the
report in that case. That is too much.

The CrairmMaN. You mean you were sitting as a commissioner ¢

Mr. Arrcuison. That, sitting as a Commissioner, I would be a sub-
ordinate official under this act. ‘

Mr, Gwy~~e. In connection with that very case, you were sitting
as a judge if you were going to make the decision, but did you have to
go und round up evidence and present the case?

Mzr. ArrcHisoN. No.

Mr. Gwy~NNE. Do not you have people to do that sort of thing?

Mr. Arrcaison. I did not need to in that sort of case; because, when
we get a. hot coal case, they all see thut the tacts get before you. .

Mr. Gwy~nNE. Of course, a judge sitting in an equity case for an
mjunction is really conducting an investigation, is he not?

Mr. ArrcrisoN, Certainly.-

Mr. GwynNE. Except that someone represents one side and someone
represents the other side, and finally the judge decides what the result
should be through his 1nvestigation. Cannot you do that in your
organization—receive the facts from one side and leave the other party
to bring the facts on the other side, and you decide it ?

Mr. Arrcrison. Oh, yes. But is the public interest to be defaulted
because of the lameness of the presentation? I do not think it ought
to be before the ICC.

Mr. Gwy~~E. Right there——

Mr. Arrcuisox. Now, wait a minute. When we discover, in one
way or another, when in cold blood we sit down and study this record,
or the examiner studies the record as he did in this Pittsburgh case,
and see that by inadvertence, a material fact has been omitted, and
that the parties had not addressed themselves to it, we try to get the
facts complete in the record. The examiner in that case brought the
matter to my attention, and I caused a letter to be written to each
party and asked them to endeavor to stipulate with respect to that
fact. If they cannot stipulate with respect to the fact, the case may
be reopened and they will be heard on it. But it was our responsibility
to get all of the facts.
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The Cuamrmaw. Surely. That is a commendable thing to do.
‘Would there be anything in this proposed legislation that would pre-
vent that procedure ?

Mr. Arrcuison. There would.

Mr. Warrer. Where?

Mr. Arrcuison. In that case. the examiner would not have been
permitted to have gone to the documents where he found all that out.

The Cuammax. Where is that, because I would not want anything
that has my name attached to it to have that result?

Mr. Arrcmson. Because it was a matter of the exact mileage from
one particular district to another district where a given rate was in
effect, and the question was largely one of rate comparisons.

Mr. Warrer. Just point to the section in these several bills that
would make impossible the thing you have done.

The CaHaRMAN. And, if you can do that, that is helpful. I want you
to know the questions I am asking are not asked in any antagonistic
attitude at all. I am trying the develop the facts that.I do not know
about from the people who do know.

Mr. Haxcock. T think it is page 7, line 13, subsection (¢).

Mr. ArrcuisoN. There are two places in there that will have to be
brought together ; section 5 (b) on page T——

Mr. GwyNNE. i\To; section (c).

Mr, Arrcuison (reading) :

"The same officers who preside at the reception of evidence ﬁursuant to section 7
;ha}‘l liaalie the recommended decision or initial decision pursuant to section

That would have forced me to have written the report in that case,
although it was eminently better that I keep my mind open and let
the examiner, a thoroughly competent man, study the record and give
the parties something to shoot at. '

Mr. SeriNger. Is there any provision in any of the bills, other than
the one to which you are now referring, that relates to this same
subject? .

Mr. Arrcurson. Yes; what I call the more monastic segregation
provision. I think I will come to that. '

Mr. Warrer. Is it a usual practice for a commissioner to conduct
investigations? .

Mr. Arrcuison. In many of them we do—as many as we can. We

~should conduct more, if possible. And, Congressman Walter, in that
same connection, while we are talking about this examiner, he happens
to be in the rocom here, and he is the assistant to Commissioner Splawn
on the legislative committee, and he also is assistant to Division 1 with
respect to administrative matters. He keeps thoroughly posted on
matters of this sort and as I interpret this bill he would be forbidden
to perform those duties.

Mr. Seringer. Do I understand that you, as one of the Commis-
sioners, go out and interview witnesses, prepare the case, and so forth ?

Mr. Arrcuison. No.

" Mr. Sprineer. How far do you go in that respect ?

Mr. ArrcuisoN. I go out and hear what the parties have to say.

Mr. Serincer. But do you participate in collecting the evidence
or getting it ready for presentation ? ‘

Mr. Arrcaison. Most assuredly. Of course, in valuation cases we
do the whole thing, and the statute uses exactly the same language
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with respect to valuation as it does with respect to hearing complaints.
The difference, of course, is that normally the pros and cons can be
-developed in the particular kind of thing that the people who drafted
this bill had in mind—can be developed by an adversary proceeding.
But when you come to draw one act, and take into consideration mat-
ters such as evaluation, safety appliances, and the like, you are doing
amore than I would like to try to do.

The separation of functions is on page 8.

Mr. Fricaan. To what bill are you referring?

Mr. Arrcaison. H. R. 1203.

Mr. FelcuHAN. At page 7.

Mr. Arrcuson. If you will indulge me, I will endeavor, before I
finish, to get to that. I think I have that a little later here; if not, I
will find 1t before I leave the room. But clearly the minority of the
Attorney General’s Committee, in its bill 674, had definitely 1n mind
when a man heard a case he was to take that record and that record
alone and talk to nobody. Of course, he should not talk to the parties:
If they come in and try to talk to me, they go out of my office in a
hurry. But the intent of the bill is that he should not even talk to
the people around the building ; he should not consult our chief counsel
with respect to a question of law; he should not consult the Director
of the Bureau of Traffic, or one of our tariff experts with respect to an
interpretation of a tariff, or how to find his way around one of those
thick documents, and the like.

Mzr. Crerr. They should not do it, but do they do it is the question.

Mr. Arrcaison. We have-the word of Mr. Dean Acheson, [p. 818,
his testimony] which fortifies mine that they do, and that was after
a very long examination made by the Attorney General’s Committee.

I do not understand that there is any claim with respect to ICC
examiners having gotten illicit information. What good would it
do them? They have to put it in the report and that report is only
a proposed report and the parties can except to it. And if he has gone
.outside the record or has said anything that is not substantiated by
the record, they can point to it and have a chance to argue, both in
writing and orally. And if a division, even, goes off wrong on that,
they have a right to ask for a review by the entire Commission with
respect to it.

Mr. Warrer. This whole question was very thoroughly discussed by
yourself in conférence with the Attorney General’s committee when
it made its inquiry some time ago, and I was under the impression that
H. R. 1206, which is the recommendation of the minority of that
committee, adequately dealt with this very thing.

Mr. Arrcuison. I feel, Congressman, I would not be doing myself
or yourself, as author of that bill, justice if I attempted to discuss the
details of the bill; because, frankly, since I was told T was expected
to appear before the committee, I have not had an opportunity to
study these bills as I should. :

I understand in general that H. R. 1206 is similar to S. 674.

Mr. WaLter. Yes;itis.

Mr. ArrcuisoN. To the extent it is similar, I can simply refer you
to the testimony which I gave before Senator Aiken’s committee, and
the statement filed on behalf of the Commission.

Mr. GwywNe. This provision about the separation of functions
simply restates the law which the courts have been following for 1,000
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years, does it not? TIn other words, the courts have been functioning
under that program of prosecution being separate from decision. Do
I understand you cannot function under that ?

Mr. Arrcuison, What I am calling attention to is the fact that
the word “investigate” is a.word which in the Interstate Commerce
Act is used probably 30 times as comprehending the whole scope of
the duties of the Commission under the act, and I do not think the
draftsman means to have in mind the same meaning for it; he means
probably the prosecuting functions. And if you go into the prosecut-
ing functions, I can have no objection. But with respect to “investi-
gate”, when the law casts on every one of us and on every man we
send out as our delegate the duty of making an investigation under the
act, I just do not see how that will work there.

Mr. Warrer. May I call your attention to the language which T
understood was drawn as a result of the statement you made at the
Attorney General’s Committee hearing on page 34 of H. R. 1206
where 1t is provided:

Those heads, members, officers, employees, or representatives of any agency
engaged in presiding at hearings or formulating findings and decisions in the
course of formal proceedings shall not consult or advise with agency, counsel,
investigators, representatives, or employees except upon notice to all affected
parties and in open hearing or otherwise as provided herein.

Now, what can hamper the functions of your agency if that lan-
guage 1s written into law ?

Mr. Arrcurson. In the first place, I think there is a little mis-
punctuation there that ought to be straightened out. I suppose what
is intended is “agency counsel.”

Mr. Warrer. Yes. :

Mr. AircuisoN. But passing that and taking out the comma, does
that mean I cannot call in our chief counsel and ask him what his:
general view of the law is?

Mr. Warrer. No, sir; it does not mean that. You have a perfect
right to do that.

r. Arrcaison. He 1s the agency counsel.

Mr. Warrer. You have a perfect right to do it after you tell the
other side you are going to sit down and make inquiries.

Mr. Arrcurson. And “employees”: When the parties have cited a
mass of tariffs, that I have to be omniscient enough to read through
them all, to go into the file myself and find them, or ¢an I ask his
advice to dig up rates for me?

Mr. Warrer. You can do that under this Janguage.

Mr. Arrcuison. By asking everybody to comein?

Mr. Warter. No; by telling them you ave going to have a hearing
on a certain day for the purpose of inquiring into whatever it is.
And T doubt very much if everybody who is notified or anybody who
is notified would appear; still they would have a right.

The CuatrMax. Mr. Aitchison, your notion is that in the perform-
ance of your duties you are an agent of the Congress and in ascertain-
ing facts the nature of the job is such that you cannot proceed too
much as a court; you have to be less formal than a court.

Mr. ArrcuisoN. I think we must be less formal than a court.

The CmamrmaN. And you have to have freedom of action and
liberty of judgment as to where you get the facts when you need
them to supplement your own information ¢ .
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Myr. Arrcrison. That has been the settled principle since the act
to regulate commerce was enacted in 1887,

The CrarrMan. -What this committee is trying to do, and it is a
hard job—it does not want to handicap any agency, of course, but
there 1s a good deal of complaint that in these inquisitorial agencies—
and yours is largely of that sort; you do that which amounts to a ren-
dition of judgment resulting in shifts of ownership, or infringement
of interest and right—that those people who ascertain the facts ought
to make the reports and ought to make reports that are matters of
record and those reports ought not to be made at the suggestion,
directly or indirectly, to any degree of those who finally have to sit in.
judgment to determine what ought to be done under the report.

That is the complaint that comes to us, that in these agencies too
frequently those who are to act as judge influence the type of report
that goes into the record.

We are right at the point now, as T understand from those gentlemen
who are more familiar than I am with the matters in controversy,
that gives us the trouble and where you can render us the most
assistance.

Mr. Warrer. Mr. Aitchison, as T understand it, in each of these
inquiries the decision affects only the parties to that particular
proceeding ? :

Mr. Arrcaison. Noj they affect the whole public.

My, Warter. But if the same question or a similar question arises
in another case, is not there another hearing, or are you bound by
precedent ? ’

. Mr, Arrcuison. Noj they are not.

Mr. Warrer. Are you bound by precedent, having decided the
issue in A, B, and C, that that is the law with respect to D, E, and F'?

Mr. Arrcutson.  When we recently had Ex parte 148, an applica-
tion of all the railroads -and the motor carriers of the country for a
10 percent increase in rates, we had certain applicants who were partic-
ipants, but it affected everybody in the country whether he was there
or not, and we represented the public. The Supreme Court said so;
they told us that is our duty in the Sacramento case with respect to
the long-and-short-haul clause. '

Coming to this question about the man who hears and the writing
of the report, this is my observation on that: In the first place, I do
not believe that before the Commission they have exactly the situation
which has given trouble with respect to some of the other agencies.
I am gpeaking from hearsay, of course; but to a most considerable
extent what comes before us is statistical and documentary testimony.
Oftentimes it is reduced to writing, submitted to the opposing parties
in advance of the hearing; frequently it goes in without a single line
being read out loud, even, and the question being asked “You prepared
this statement?”’ “Yes.” “Is there objection to this being copied in
the record?” “None at all, Your Honor.” “The reporter will copy
itin.”

Now, what is sacred about the man who sits in the chair making
the (;ecision in a case of that sort when the record is made up that
way?-

Again T want to ask a very practical question. You take one of
these great rate casés, such as that, not little cases, but in one of
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those cases where they have 500 counsel appearing and where they
have 1,000 witnesses, and where 1,000 other witnesses take advantage
of the rule of procedure we announced and have submitted verified
statements in lieu of personal appearance, cross-examination being
waived, when it is necessary in short order, because perhaps $2,000,000
a day Is involved, for us to cover the entire country, and when we
Lave several simultaneous hearings going on, by everybody’s consent,.
as the only practical thing to do—and not alone with their consent,
but approval—a hearing going on on the Pacific coast, on the Atlantic
coast, and in the South, and four of them in some central place, and.
then we adjourn to other places, covering the entire country in a
short time: Who is the officer who hears those cases; what officer:
is going to write the report?

The Cmamrman. Now, what does happen with that report, and
so forth? Does that simply come in and then the Commission has:
to take it up?

Mr. Arrcuison, In a case of that sort, in the last one we had, Com-
missioners Mahaffie, Splawn, and myself were the committee

Mr. Wavter. Before you go into that, may I answer the question
you asked ¢

Mr. ArrcHisoN. Yes. '

Mr. Warrer. The report would be written up by the four, five, or
six examiners, each dealing with the particular phase of inquiry he is.
acquainted with. »

Mr. ArrcuisoN. The probabilities ave the only aequaintance he got
was a oné-sided one by hearing certain witnesses who say something:
in the testimony, and not hearing the other side of it. TFhe other
side will probably be going on before another examiner, and neces-
sarily so. We do not clean these things up

Mr. Warrer. The answer to your question is very simple, as I see:
it. Certainly there would be a conference between all of the ex-
aminers; if one man heard one side of the question and another man
the other, obviously the two men who heard both sides would sit
down together and write their recommendations.

Mr. ArrcmisoN. I am afraid that is forbidden.

Mr. Warzer. Just point out where that is forbiddenn. ,

}ll\lr. ArrcHIsON. Because they are forbidden to confer with each:
other,

Mr. Warrer. Oh, no.

Mr. ArrcuisoN. They—
shall not consult or advise with agency counsel, investigators, representatives,.
. or employees except upon notice to all affected parties.

Mr. Wavrter. That is right. _

Mr. ArrcrisoN.. When they come to drafting the proposed report,.
to which parties are going to be entitled to file exceptions, or when
it is an emergency matter of this sort as the Commission itself has
to accept the responsibility of making the initial decision, like that
big rate case I talked about, do they have to call people in to sit down
and have 500 people before them, helping them to write the report?

The CrHaAmrMaN. What you do in that case, Mr. Aitchison, you take
the reports which have been made to you, as you said, each of the
investigators perhaps covering some phase of the matter, and they
come to you and are considered by you in their consolidated form?
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Mr. Arrcmrson. That came to the committee constituted by Com-
missioner Splawn, Mahaffie, and myself, and together we prepared
the draft of report which was submitted to the Commission. But,
before that, the entire Commission had heard argument on that.

The Cmarrman. Would the entire Commission hear argument on
it before they had the consolidated facts before them ?

Mr. ArrcnisoN. Before they had the report ?

The Crairman. Yes.

Mr. AxrcmisoN. That gives me a good opportunity to say what I
think is the thing that has given a great deal of concern to our prac-
titioners, and so on.

In cases of that kind that we handle, it is oftentimes quite a good
thing in the public interest to let people tell their story and get it
off their chest and let it be understood, whether or not it would com- -
ply with the strict rules of evidence; and we do get lots of that kind
of thing in.

The Crammax. In that sort of situation, you take the argument
and the facts presented in the course of argument and consider them
together with the reports made to you by the various examiners,
and base your conclusions upon all of those ¢

Mr. Arrcurson. Yes. What the record is is really an armory of
facts, and when they come to the presentation before the division,
or before the Commission as a whole, the parties draw out of that
armory the facts they want to use, and they do that either in their.
briefs or oral presentations. ,

The Cramman. When that matter then reaches the court, what
constitutes the facts that are considered by that court? I am afraid
I have a rather involved question, because the situation seems to me
rather involved.

Mr. Arrcurson. Under the Urgent Deficiencies Act, you mean?

The Crarmraax. I do not know:

Mr. Aircurson. That is the one which governs the majority of our
cases. , : :

The Cramrman. I think T will stand on that question. Under any
act, when you get to the court, what would the court consider with
reference to the finding of facts?

Mr. Arrcarson. The court in the case of the Urgent Deficiencies Act
does not go into the facts unless the party moving for a review puts.
the entire record before the court. And then the court examines for
the purpose of seeing whether the well known standards have been
met ; otherwise it does not go into the facts.

Now, with respect to other classes of cases where there is no record,
there obviously we have quite a different situation and there seems to
be a line of authority that in a case of that sort the court can take
testimony de novo, to inquire whether the order of the Commission
was a reasonable one. ‘

The Crarrman. Is that in a case where there is no record ?

Mr. ArrcHisoN. Yes; and there are many, of course, that have to be.
For instance, all of these emergency orders that are made from day to
day, they are made out of the air from our general knowledge of the
transportation situation. They have to be.

The Caairman. On that particular point, would you have any diffi-
culty in operating under the provisions of this proposed legislation
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Mr. ArrcrisoN. With respect to judicial review?

The Cmarman. No, sir; with respect to the applicability of the
general provisions in this proposed legislation?

Mr. Arrcamison. I am not wholly certain whether they have gotten
this out or not, but there is a rather curious thing. I notice, I believe,
that in one of the sections of H. R. 1203 certain acts ave entirely ex-
empted ; that is, wartime acts and acts which do not go beyond a. given
date in 1947,

The Cramrman. My question was do you think that the making of
those emergency determinations dealing with emergency situations
would be either prohibited or the agency would be handicapped in
doing its work if it feels it is necessary to do it quickly and based on
your judgment as to what you do upon your general knowledge, as
vou have heretofore indicated ?

Mr. Arrcaisox. It certainly would in these great rate cases I have
mentioned.

Mr. Warrer. Well, those decisions that are made without a hearing
are in the nature of preliminary decisions, are they not?

Mr. ArrcaisoN. Noj they are final. When you tell a carrier to put
on an embargo at a given point, and not move anything in there, that
stops movements instantly; or if_you have a flood and they tell the
. carrier to disregard the shippers’ routing instructions. They could
complain about such an order. But we have collected more than a
quarter of a million dollars in fines for violations of them. Three
cases went to the Supreme Court—one, the P. Koenig Coal case, the
other the Avent case, and the Michigan Portland Cement case.

Mr. Wavrter. Do you have the citations?

Mr. Arrcarson. Not at the moment. Justice Holmes, I believe, said
“But the order of the Commission must be reasonable.” But the of-
fense there was a discrimination because they did not obey the order
of the Commission with respect to one > person and did obey it with
respect to the others.

. The Crmarrman.- What I am trying to get at myself is, Are the re-
quirements of this proposed legislation such as to interfere with the
quick exercise of your discretion?

Mr. Arrcurson. In Ex-parte 148, for instance, we took testimony in
a case which involved applications for a 10 percent increase in rates,
fales, and charges. . We took the entire amount of testimony in 414
days, and the following Monday the Commission was out in St. Louis
to hear arguments, and heard the arguments and the arguments took
longer than it did to take the testimony for the reason I have already
indicated. That could not be done under this.

The Cusmrman. We have the picture of that case. Now, what pro-
vision in this proposed legislation would interfere with that character
of procedure?

Mr. Arrcatson. The provision, for instance, that the proposed re-
port should be issued by the agency before it decided. We would have
had to come back here to Washington and, instead of deciding the case,
would have had to decide what kind of proposed report we would
make.

Another thing : You have authorized us, in order to avoid these dis-
criminations between State and interstate, to avail ourselves of the
advice, cooperation, and assistance of State commissions. Now, is
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that to be cut out so that these officers will be not permitted to avail
themselves of that, in order to avoid conflict between State and
Interstate? :

The Cramrman. I do not think this committee would knowingly
recommend legislation which would prevent you from availing your-
selves of any assistance. That is what we want to try to avoid.

Mr. Waurer. A moment ago, Mr. Aitchison, you testified in a pro-
ceeding recently you were not satisfied with the evidence that had
been adduced and you personally conducted an inquiry. Is that
because you had an idea of what the decision should be and wanted to
get the evidence in order to substantiate your conclusions?

Mr. Arrcaison. Not at all. But it was a question of what was a
fair rate and that question was very largely dependent upon com-
parison of rates.

We found a case where there was an opportunity to amplify cir-
cumstances and conditions, but the matter was not in the record.
If we were the Supreme Court of the United States we would take
judicial notice of the fact. But under this bill we are required to take
(f)fﬁcial notice of facts but we are forbidden to ask anybody what those

acts are.

The Crarrmawn. T would expect you have notified everybody.

M. Arrcuison. If an examiner should find it necessary, in con- -
nection with his proposed report, to find out some things, why should
he notify that individual in advance?

There is a long article published in a law journal, written by Mr.
Davis, in which he strongly takes us to task because that sort of thing
has not been done.

The CrATRMAN. Who is Mr. Davis?

Mr. ArrcaisoN. That is Professor Davis, now with the University
.of Texas. He was an investigator for the Attorney General’s com-
.mittee and for the Board of Investigation and Review.

Mr. Gywxxe. Would you agree that the prosecuting functions
:should be with the court?

Mr. Arrcuison. In general, when it comes to the making of a
.decision. Of course we cannot simply set up a bureau and let it go
without any administrative supervision at all.

Mr. Gwy~NNE. You are objecting principally to the use of the word
“investigator”.

Could not some amendment be put in that section which would make
it very clear that that is limited only to the prosecuting part of it?

Mr. Arrcarson. Or, say, investigation with a view to prosecution.

We investigate matters for Congress. The House will pass a resolu-
‘tion asking us to investigate.

Mr. Gwy~nNE. Could not an amendment be offered which would
overcome that objection ? .

Mr. ArrcuisoN. I think possibly it could be done. But I am taking
the bill as I find it. ) .

Commissioner Splawn has spoken of the very long consideration
which has evolved this procedure. _

I do not feel like taking the time of the committee to go through

«~each of the items in the first part of my statement and evaluate them.

86016—46-—ser. 19——5
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The CaammaN. You have been very helpful to me, personally, and
- I am sure to other members of the committee in discussing these matters
with reference to your procedure. .
" Mr. Arrcaison. The respective procedures prescribed in the Inter-
state Commerce Act govern a considerable body of the Federal ad-
ministrative law business of the country. And those procedures have
grown to be what they are over a very long period as the result of co-
operation between (ongress and the courts and the Commission for 60
years, aided by numerous outside official and private surveys and
critiques. Other than acts relating to the Judiciary and to public rev-
enues, it can be doubted if any procedural questions have been con-
sidered in Congress as frequently, as earnestly, and as ably as the
procedures of the Commission as treated in the succession of acts
which changed the experimental act to regulate commerce into the
present Interstate Commerce Act with its four parts. Saying nothing
of the many bills which were presented and received earnest considera-
tion by the committees of the two Houses, but failed of adoption, and
omitting minor acts, we have successively the original Collom Act,
based on the experience of the States and of Great Britain under the
common law ; the amendments two years later, 1889 ; the Hepburn Act
of 1906, with five volumes of hearings; the Mann-Elkins Act of 1910;
the District Court Jurisdiction Act of 1918; the LaFollette Valuation
Act of 1913; the Car Service and Commission Organization Acts of
1917 ; the many proposals for reorganization of the functions of the
Commission made to the committees of both Houses near the close of
Federal control; the Transportation Act of 1920; the Hoch-Smith
Resolution ; the Emergency Transportation Act of 1933; the studies
and three long reports of the Federal Coordinator of Transportation;
the Motor Carrier Act of 1935; the Transportation Act of 1940; the
Freight Forwarder Act of 1942; and, finally, the bill now favorably
reported and on the Senate calendar, which will make some minor
procedural changes in the act.

The Interstate Commerce Act, amended more than 40 times, has had
a prolonged general legislative overhauling on an average every 5
years, and it will probably be continued to be overhauled.

As I-have said, at the present time there is a bill pending in the
Senate, favorably reported, which makes some modifications in that
procedure. I think the same bill was passed by the House at the last
session. .

I think it safe to say, Mr. Chairman, without exaggeration, that in
the sitting time of the House and Senate, in the aggregate, more than
a year has been spent in the development of the procedure of the Inter-
state Commerce Commission and the substantive portions of the act.

With respect to the supplemental acts already mentioned, either
Congress has subjected them automatically to evolving changes or
procedures in the main act, or they are governed by special procedures
which have been considered suitable for the precise subject. Nobody
has suggested changing them except in this series of administrative
law bills, the history of which was given last Thursday. I should also
mention the more than 400 decisions of the Supreme Court which have
gone far to shape the Commission’s procedure,

I wish now to advert to the Commission’s general rules of practice,
which are applicable to these processes of rate-making, investigation,
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or adjudication. They likewise are a growth, from the original code
framed by Thomas M. Cooley and a former distinguished member of
the House, affectionately called “Horizontal Bill” Morrison, and their
colleagues.

Mr. Wavrers. You say your Commission has been overhauled once
every b years. These amendments that have been adopted were largely
procedural, were they not ?

Mr. Arrcuison. Procedural?

Mr. WarLTeRs. Yes.

Mr. Arrcuison. Both procedural and substantive.

Mr. Warrers. If Congress found it necessary to overhaul your
agency as frequently as it has been overhauled, do you think a general
law might obviate the necessity of our passing legislation such as
this which is before us? :

Mr. ArrcrisoN. There could not be a general law that would have
obviated the necessity for amendments which are pending in the
Senate bill which is now on the calendar.

But the question is as to the adequacy of the present rules. The Com-
mission’s rules are intended to be helpful, and the Commission’s prac-
titioners so regard them. They contain many “shoulds” and as few
“musts” as possible. They are just the sort of a manual of procedure
that would have helped me when as a young lawyer I went from Iowa
out to Oregon and started practice, as I did, in an untried field.

We wrote them having always in mind that many of our prac-
titioners are not professionally trained in the law. Their spirit is
shown by rules 1, 2, and 3, reading as follows:

Rule 1. Scope of rules.—These general rules govern procedure before the Inter-
state Commerce Commission in proceedings under the Interstate Commerce Act
and related acts, unless otherwise directed by the Commission in any proceeding.

Rule 2. Liberal consiruction.—These rules shall be liberally construed to secure
just, speedy and inexpensive determination®of the issues presented.

Rule 3. Information; special instructions.—Information as to procedure under
these rules, and instructiong supplementing these rules in special instances, will
be f%rnéshed upon application to the Secretary of the Commission, Washing-
ton, D. C.

I do not believe that is the spirit the American Bar Association fol-
Jows. 1 regret to say.

Now, to answer the question of Chairman Sumners, for light on
how the directives of the agencies were established. I answer with
respect to my own agency. The method employed in formulating the
Commission’s general rules of practice is, in general, that which has
been followed by the Commission in the formulation of many of the
regulations which the law requires shall be made.

Of course, if the statutes provides a particular method, or requires
a hearing, or any other procedural step, that direction is followed.
When a hearing 1s not in terms required, it is always accorded if the
nature and importance of the matter makes it desirable. There are
cases, such as those growing out of conditions of emergency, when the
Commission has to act without hearings ; informal conferences are held
when possible. Sometimes the Commission must act on the basis of
its own knowledge, and act quickly. The criticism which has come to
us if of “formalism” in the conduct of these investigations which lead
to the conclusion. :
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The Crammax. When you do act in emergencies, you base your
action upon general knowledge, and do you file a statement of the
facts on which you base your determination

Mr. Arrcuison. In fact, the act permits that in a case of that sort.

But to recur to the manner in which most recent revisions of the
rules were accomplished, as typical.

The general specification laid down in the act is significant. The
Commission may adopt—
such general rules or orders as may be requisite for the order and regulation
of proceedings before it, or before any division, individual commissioner, or

board, including forms of notices and the service thereof, which shall conform,
as nearly as may be, to those in use in the courts of the United States.

That is section 17 (3). _

I call particular attention to this language—
which shall conform, as nearly as may be, to those in use in the courts of the
United States. ‘

Mr. Cuerr. That is no guide, is it? It does not guide you, does it ?

Mr. Arrcurson. I think it does. With respect to the matter of evi-
dence, we are authorized to make rules with respect to evidence. I
think evidence is comprehended within the scope of procedure, and I
think there is authority for it.

Mr. Cuevr.- You say you follow their rules of evidence in the courts
as far as you can. Who determines what “how far” is, or when it shall
be available, or how far these rules follow the procedure

Mr. Arrcaison. That is a question that has to be determined by
somebody.

Myr. McFarland is in error when he says there are no Federal rules
of evidence. There are statutes of the United States which prescribe
how matters that shall be established.

Mr. Warter. I do not think he said that. I think he said there are
no equity rules.

Mr. Arrcurson. There may be no equity rules but there is, as I re-
call—I believe the new civil rules of procedure provide for the rules
formerly in equity, or the rules of the State where the hearing is being
held, whichever is the more liberal, shall be applied.

Mr. Warter. That is the substance of the rule?

Mr. Arrcuison. That is the substance of the rule. That, Mr. Con-
gressman, we have woven into our rules of practice.

Mr. Cuerr. That rule does not give you much of a guide. Who will
dlq’%ermine that? You and I might disagree on the question of liber-
ality.

_Mr. Arrcuison. Somebody has to decide that. When the Commis-
sion sets a procedure it gives the parties a focus on which they can
argue the question. :

We undertook a revision of our rules after the passage of the new
Code of Civil Procedure. Following the Transportation Act of 1940
there was a somewhat general desire that the rules of procedure
last published as an entirety in 1985, be consolidated and revised, and
we undertook the task. The proceeding is carried on our docket as
ex parte No. 55. '

Recently there had been three searching outside examinations of
the Commission’s rules as they stood and had been administered: (1)
By the staff and members of the Attorney General’s Committee on
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Administrative Procedure, (2) by the long hearings of the subcom-
mittee.of the Committee on the Judiciary of the Senate, headed by
Senator Hatch, and (3) by the results of .a wholesale canvass of
members of our bar. '

T will call some witnesses in reference to that matter. The Asso-
clation of Interstate Commerce Commission Practitioners had a very
competent standing committee on procedure headed by Mr. McFar-
land, who testified here last Thursday, and who as a member of the
Attorney General’s committee had become familiar with the Commis-
sion’s practice. '

A special committee consisting of Mr. La Roe, Mr. Turney, and
Mr. Miller, who also testified on Thursday, was appointed by the
association, and gave generously of time and skill to aid the Commis-
sion’s Committee on Rules and our staff examiners, who, by the way,
H. R. 1203 would have forbade us to utilize for this purpose, in draft-
ing a proposed revision, because they performed under me.

Mr. GwyNNE. Are you not stretching that a little?

Mr. ArrcuisoN. I do not think I am; if T am stretching it, let us
take it out. : ~

Mr. Warrer. Leave it in the record.

Mr. Arrcmison. I am willing for my statement to stay in.

I understand that Mr. McFarland’s report that it was informally
agreed by his committee should function upon the request and in aid
of the special committtee so far as the new rules were concerned and
to that end collected views as to the proposed rules of practice and
transmitted them to the chairman of the special committee, on which
Me. Miller was sitting. :

In passing, I note from this report of Mr. McFarland’s committee
that—
the imminence of war as it developed in the fall of 1941 and culminated early in
December effectively suspended all legislative and most other activity on the-
subject of administrative procedure. While some investigations in the States
proceeded, most associations of practitioners properly felt impelled to turn their
attention to wartime legislation and administration. In common with the general
movement, the committee on procedure of the Association of Interstate Com-
merce Commission Practitioners deemed it impracticable to do more than answer
inquiries and perform such incidental functions ‘as might be referred to it.

The proposed revision was given widest publicity, and comments
were invited. ‘

I do not wish to tire the committee, but I ask indulgence to quote
from two general comments made responsive to the Commission’s
request : One statement was, in part: ’

The present rules of practice of the Interstate Commerce Commission have
worked satisfactorily over the years, have operated fairly as to all parties before °
the Commission, and are familiar to and understood by the large body of persons
dealing with the Commission. For these reasons it is not believed that any sub-
sga_ntial change or r_evision in these rules is necessary, except as additional pro-
visions may be required by reason of the enlarged functions of the Commission,
-However, if & complete revision is to be undertaken, the task should be approached
in the light of the satisfaction given by and workability and practicability of
the present rules, :

That statement was made on behalf of the American Association of
Railroads and the American Short Line Railroad Association, and
among the signers was Mr. Miller, who testified before the committee
on last Thursday. '
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I believe the comment filed by a member of the Attorney General’s
Committee on administrative procedure, Prof. Ralph F. Fuchs, is
relevant :

In general T am impressed with the well-knit charactér of the rules, which
are sensibly organized. They are also well expressed and easy to understand,
at least for one who has familiarized himself with the functions of the
Commission. .

But the Commission did not consider this sufficient. The proposed
rules and comments were set down for oral argument on the remaining
narrow points of difference, and were argued for a full day, before
Commiissioners Porter, Mahaffie, Splawn, and myself. Then the entire
Commission considered them and adopted them July 31, 1942, to be-
come effective 45 days later. All this was in a proceeding as to which
the law did not require any notice at all.

What was the result?

The rules have been in operation for nearly 3 years, and no one
has moved for any change,

So much for the statutory and commission-made rules of procedure. -

The CramrmaN. As a matter of fact, Mr. Aitchison, does this pro-
posed legislation greatly change your functions in any way ?

Mr. Arrcurson. Not our functions, but it does unduly change our
customary practice in some respects, some things that we think are
working well. ' :

The Cratrman. Your rules and regulations have developed under
legislation enacted by Congress and as the result of your broad ex-
perience, have they not ? '

" Mr. Arrcaison: We think so.

The Cumarrman. It has not been entirely without some legislative
direction ? '

Mr. ArrcaisoN. We set these rules down for hearing before the
Commission and the Committee on Rules and Reports, and as Com-
- missioner Splawn explained to you, there is a full day’s argument

on the question of objections, and that gives us an opportunity to know
just what the situation is. :

What has been the result? The rules have been in effect for 3 years
and there has been no proposal for any change in them.

Mr. Warrer. What rules would be nullified through the enactment
of any one or all these bills ?

Mr. Arrcaison. All the rules which deal with the manner of getting
out a proposed report, and I think might have the effect of repealing
by implication section 17 of the Interstate Commerce Act.

The Caamman. May I make an inquiry of Dr. Splawn? We have

. to close this hearing in a few minutes because the House will be in
session.

Dr. Splawn, do you have some witnesses from outside of the District
whom you want to present so they can go home?

Mr. Senawn. Mr. Ames, who will follow Commissioner Aitchison,
resides in Washington, but Mr. Rosenbaum, who is from ocutside of
the District and who represents the nonlawyer practitioners, may
want to leave ; I do not know about that. S

- He has a statement which he would like to put in the record, which

he will make to the committee. ’

The Cralrman. If he has a statement which he would like to put
into the record he may file that statement,
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Mr. RosenBaum. I donothaveany written statement. Ijust wanted
to call attention to certain matters that we consider an oversight on
the part of the authors of these bills. I am not a lawyer, Mr. Chairman.

The CratrMaN. I do not think we could properly interrupt Mr.
Aitchison’s statement now, but if you could submit to me a brief writ-
ten statement of these matters that you think you want to mention, the
oversights that you have indicated, it would be very helpful.

Mr. Rosensaum. I will be glad to stay here a day or two if necessary,
Mr. Chairman.

The Cramrman. That isup to you.

Mr. RosenBaum, I came prepared to do that.

The CraRMAN. You want to appear as a witness in this matter?

Mr. RosenBaum. Yes, sir.

The CramkmMaN. You can arrange that with Dr. Splawn. We can
meet tomorrow morning. : '

Dr. Splawn, you can determine.that and arrange it in any way you
like. We have to go to the House now.

(Thereupon the committee adjourned, to meet tomorrow, Tuesday,
June 26,1945, at 10 a. m.) ' '
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TUESDAY, JUNE 26, 1945

House or REPRESENTATIVES,
COMMITTEE ON JUDICIARY,

Washington, D. C.

The committee met at 10 a. m., Hon. Hatton W. Sumners (chair-
man) presiding.

The CHamrMan. Mr. Aitchison, will you continue with your
statement ?

STATEMENT OF CLYDE B. AITCHISON—Resumed

Mr. Arrcmison. Mr. Chairman and members of the committee,
shortly before adjournment yesterday, Congressman Walter asked
me for citations to the three Supreme Court decisions involving emer-
gency orders of the Commission. They are Avent v. United States
(266 U. S. 127); U. S. v. P. Koenig Coal Company (270 U. S. 512);
United States v. Michigan Portland Cement Company (270 U. S. 521).

These cases, as I recall it, were decided by a unanimous court. The
first was by Justice Holmes, the last two were by Chief Justice Taft.

There was a fourth case which was cited in 270 United States, the
Peoria and Pekin Union case, which involved the question as to
whether certain operations were within the language of sectign 1,
paragraph 15, of the act, and they held they were not. I did not have
that case in mind when I spoke of the three cases yesterday to Con-
gressman Walter.

Mr. Serincer. What was the page of the 270 U. S. case?

Mr. Arrcaison. There were two cases, pages 512 and 521.

I then wish to make clear that under H. R. 1203 the exclusion of
certain functions by section 2 (a), such as those which by law expire
before July 1, 1947, and certain others, would have the curious effect
of leaving these emergency powers that were involved in these three
cases still within the scope of operation of H. R. 1203 as respects
railroads; .but, as to motor carriers and freight forwarders, to which
the provisions of the emergency section mentioned were extended by
the Second War Powers Act of 1942 temporarily—those functions
would be excluded from the operation of H. R. 1203. Certain service
orders of the Commission would then be governed by H. R. 1203 ; cer-
tain others as to a different type of carrier would not be governed by
H. R. 1203. : '

In my testimony yesterday I spoke of the many cases in which the
Commission is required to issue a rule to hold a hearing. That is
required by the practicality of the situation. The question was raised
why in such cases the party affected should not be permitted to take

69
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his testimony into the court gt once. Now, under section 17, para-
graph (6) of the act, he has a very broad right to come to the Com-
mission, to make application for rehearing, reargument, or recon-
sideration of the same or any matter determined therein. And it seems
to me this is the proper course; because, if there were facts which the
interested party desired to have considered which were not available to
the Commission within the limited time during which it had to act,
the right to ask the Commission to consder them being saved to the
party T)y section 17-6, it is only fair he should come to the Commission
and ask that the rule be modified not only for his benefit, but for the
benefit of all others who may be concerned, and that the administrative
discretion be brought to bear upon a true, accurate, and full knowledge
of the facts. Ifhe has relevant facts which make a continuance of the
rule unreasonable, the general policy of law has been he should exhaust
his administrative remedies before going into court.

Of course, we are talking here about extreme cases—these emergency
cases. The court, in such a case, finding an administrative question
present, would be likely to stay its own proceeding until the complain-
ing party at least had offered to show the Commission by its rule,
which we are postulating the law permitted them to make without a
formal record, should be considered and heard.

Mr. JenNINGgs. Suppose you just give us an instance where such a
rule as you are now discussing must be made on the theory it is to
meet an emergenecy—just one illustration. I want the facts.

Mpr. Arrcuison. There have been hundreds of them made. They are
being made almost daily during the present war—the routing of freight
around particular terminals. The very first order that ever was entered
by the Commission undér that emergency provision happened to be one
which I drew and it authorized the carriers to disregard the routing
instructions which the law permits the shipper to give and which the
law makes binding upon the carrier—to disregard those instructions in
cases where the prompt and direct movement of freight would other-
wise be hampered.

Mr. JEnninGgs. You would have congestion on the line of the certain
road in question and you could order the routing changed?

Mr. Arrcaison. Yes. And the second order under that was one
which required the movement of 65,000 empty freight cars, as T recall,
in one direction, and up into the tens of thousands of another type of
car in the reverse movement.

The Koenig cases involved priority in the use of coal car equipment.
The only way at that time whereby the social end of seeing that hos-
pitals and G};vernment buildings and common carriers and utilities
were kept going could be carried out was by the use of the Commis-
sion’s car service provisions. And Koenig and the Michigan Port-
land Cement Co. put in a priority claim, I believe, that they wanted
priority coal for a hospital, and the Michigan Portland Cement Co.
used it for making cement. :

That is the type of order I have in mind.

Now, since yesterday, I have reread sections 7 and 8 of H. R. 1203,
to which I am principally addressing myself, in the light of section 17
of the Interstate Commerce Act as it stands at the present time. I
have also read section 10 on page 16, paragraph c, lines 15 to 19. And
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I am convinced that those two sections mentioned are designed to cover
completely, with one possible exception, the provisions of section 17
of the Interstate Commerce Act as it relates to the delegation of its
work, :

You have before you the sections I have referred to and doubtless
are more familiar with them than T am. Section 17 is wholly too long
for me to read it to you. If you are interested in following it directly,
may I throw out a valuable suggestion, that if there is anything you
want to find in the Commerce Act, it is title 49 of the United States
Code; so this is the United States Code 49, section 17.

The first paragraph permits the Commission to divide into divi-
sions. That is a feature which is not within the present act except
perhaps by reading it in. The word “divisions” I do not believe is
mentioned in H. R. 1203. The second paragraph authorizes us to
assign particular work of functions to partiular divisions, or to mem-
bers of the Commission individually, or to a board to be composed of
three or more eligible employees of the Commission to be designated by
such order, for action thereon, and of course gives the Commission
power to supplement and modify those assignments at any time, I
call attention to this: By the present law, “the following classes of
employees are eligible for designation by the Commission to serve on
such a board : Examiners, directors, or assistant directors of bureaus,
chiefs of sections, and attorneys.”

Now, H. R. 1203, if it authorizes us to create a board at all, says that
that board shall be composed of individual members of the Commis-
sion and examiners, and it eliminates the authority which we have to
set up a board which shall consist in part or wholly of directors or
assistant directors of bureaus, chiefs of sections, and attorneys.

When we come to a matter like the revision of our tariff rules, we
have -a most highly complicated matter. Of course, particularly if
H. R. 1203 became a law, the Commision would be presumed collec-
tively to have full and final knowledge of the technique required for
a revision of those rules—and we will have to revise them pretty soon.
But there is nobody better qualified to do that job in the first place and
to write the recommended decision than the director of the bureau and
his assistants, who are laboring with the code of tariff rules and have
been laboring with it all these years.

Mr. JEx~Nings. Do I understand you are discussing subsection (c) on
page 7 of H. R. 1203—separation of functions?

Mr. Arrcuison. Noj; I ath not. I am referring now particularly to
sections 7 and 8 which relate to hearings, and which provide who can
hear proceedings. There is not any provision there that we can set up

- a board for one of those technical questions such as that, or for the
revision of the safety appliance rules, or for consultation to help us
when we make regulations for the safe transportation of explosives.

For one, I disclaim any such omniscience as to entitle me to sit in
judgment without the advice and aid of the experts we have gathered
around us. InthecaseI mentioned of the tariff rules

Mr. JennNines. Just what particular language is it you think would
hamper you in the discharge of your duty, or hamper the Commission
in the discharge of its duty; what particular language is it you think
would do that?
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Mr. ArrcHIsoN. Section 7, paragraph a, page 10, “in a hearing pui-
suant to sections 4 or 5”~—section 4 relating to “rules” and section 5 to
“adjudications”:

Sec. 7. In a hearing pursuant to section 4 or 5— ,

(a) Presiding officers.—There shall preside at the taking of evidence (1) the
agency or (2) one or more subordinate hearing officers designated from members
of the body which comprises the agency, * * *

That is the Commission, I'take 1t.

Mr. Jenvings. Does not that clearly mean that either the whole
Commission would hear the matter, or else some designated represent-
ative of the agency?

Mr. Bryson. Or one member of the Commission.

Mr. Jennings. Yes; one member of the Commission.’ .

Mr. Arrcarsox.  'Why, certainly it does. The point T make 1s that
under the present law we can make a board, which consists of Director
Hardie and his two Assistant Directors, to take up the matter of
tariff revision and give us a code of rules which we can put out as a
proposed report and let everybody shoot at. That is forbidden.

Mr. Jenninegs. It seems to me there is nothing here that would
hamper you in the discharge of your duty.

Mr. Arrcurson.  If you will permit me to complete the sentence—
you have not the whole sentence 1n mind yet—

There shall preside at the taking of evidence (1) the agency or (2) omne or
more subordinate hearing officers designated from members of the body which
comprises the agency, State representatives as authorized by statute, or exam-
iners appointed as provided in thig act.

In order to make this parallel with section 17, you have to put in
there at that point “directors, assistant directors, chiefs of sections, or
attorneys” and those words are out. It may be this is better; I am
not arguing that at the moment; but I do want to point to the conflict,
because it was intimated to me yesterday that I could not tell a conflict
when I saw one.

Mr. Gwyxne. That only has to do with who shall preside; this
does not prohibit people sitting in with and advising you.

- Mr. Arrcaison. It would prohibit the examiner who sat at that
hearing taking testimony from consulting with those gentlemen, in
the other portion of the act.

Mr. Warter. He would have a perfect right to consult with them.

Mr. ArrcmisoN. I am glad to hear you say that, because we have
not been able to so read the rule. And, Mr. Walter, we are going
to take this (and I think everybody will) in good faith and try to
make it work; but we have to feel when Congress uses language which
says “he shall not consult” with respect to any matter with anybody
else except in a formal way, that Congress means that.

Mr. Warrer. That is exactly what Congress means and we also-
mean to make it impossible for star chamber proceedings to be held
and rights to be determined without the parties interested having
an opportunity to participate in the discussion.

Mr. ArrcmrsoN. I am not talking about a star chamber proceeding,
Mr. Walter. ’

Mr. Warrer. Oh, you are.

Mr. AsrcmrsoN. I am talking about a case where we set up a board
under the statute, and what that board should do is provided by the
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statute. If there was a public hearing involved, it would be required,
just as this bill requires, to put out a proposed report and let that be
served and let the parties except to it. But why should we be de-
prived of the opportunity te use our experts in that manner? '

Mr. Jennings. Now, does it deprive you of that right and oppor-
tunity? Suppose you send an expert out and he makes an investiga-
tion and is 1n possession of the facts: Do you make insistence that
under this act the Commission could not put him on the stand, or
use the result of his investigation

Mr. ArrcHison. Not at all.

Mr. JenNiNes. To enable them to arrive at a correct conclusion?

Mzr. ArrcrisoN. Not at all. # We have put many of them on and it
Is our policy, whenever our people have facts of that sort, to do so.
But I am talking about a case where we are setting up a board which
1s to take the testimony, and I am simply addressing myself to the
sole question as to whether H. R. 1208 is so necessarily inconsistent
with the present section 17-1 as to repeal it by implication—necessary
implication.

Mr., Sprineer. Under that section 7 to which you just referred a
little while ago, that section provides that “there shall preside at the
taking of evidence,” that is, the ascertaining of the facts, “the agency
or one or more subordinate hearing officers.” It does not attempt to

“set up who shall hear or take the evidence; that section just provides
as to the presiding officer.

Mr. ArrcrisoN. Well, I do not know how the whole agency is to
preside. When the whole agency is there, I suppose the chairman
presides. )

Mr. Seringer. It does not say the entire agency.

Mr. ArrcuisoN. Noj but it says “there shall preside at the taking
of the evidence (1) the agency.” '

Mr. Serineer. The agency or one or more subordinate officers des-
ignated by the members of the body. You can designate one.

Mr. ArrcrisoN. Naming who they are.

Mr. Sprineer. That is right.

Mzr. Arrcuison. We can set up a board consisting of Director Hardie
if we wanted to? ’

Mr. SeriNcer. That is right. And do not you do that at your hear-
ings—designate one to preside at the taking of testimony?

Mr. ArrcrisoN. Yes; but H. R. 1208 would forbid our designating
Director Hardie, because he is not an examiner; he is not a member
of the Commission; he is not a State commissioner. ‘

The CraRMAN. Mr. Aitchison, what additional or amendatory lan-
guage would you suggest to the provisions of the bill in question, or
whichever one you want to consider, which would give you the oppor-
tunity to use your personnel and your whole facilities to the best ad-
vantage, and yet help to avoid some of the practices which the com-
mittee evidently has in mind it would like to have avoided?

Mr. Arrcmison. That is a very broad question, but I shall confine
my answer, if I may, to the specific points we are discussing, which
would, of course, involve a reconciliation of the language of section 7,
paragraph a, with the language of section 17, paragraph 2. But there
are other things besides that.
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The whole theory of sections 7 and 8 of the bill is that the special
procedure which is provided there shall result in a proposed report,
or recommended report, being made by the officers who heard it even
if there were a full division, I suppose, of the Commission—three of
the Commissioners—before the entire Commission acts. I think that
is a fair summary of the final provisions of sections 7 and 8 of
the act.

Now, that is not our present practice, and it is not required by sec-
tion 17 at the present time. Section 17 does require proposed reports
in certain types of cases; it does not require any proposed report when
a division of the Commission, consisting of three—of whom two are
a quorum—hears a matter, or when the entire Commission hears the
case. So,tothat extent, again sections 7 and 8 go beyond the provisions
of section 17 of the act at the present time.

Mr. Jenninas. Just reading from section 8, it seems to me that that
plainly confounds you in the statement you have just now made, be-
cause subsection (a) of section 8 provides that where some subordinate
officer of the Commission takes the testimony, that person may make
the initial decision.

Mr. Arrcaison. Right.

Mr. Jennines. And if the board of Commission do not undertake
to review it and lets that initial finding by this subordinate official
stand for a certain period of time, then it is just like the report of
a master in chancery which is unexcepted to within the time allowed
by law; it automatically becomes final. And if the interested party
is not satisfied with it, then there may be a hearing, upon proper ex-
ception, by the whole board. :

It seems to me you are sticking to the bark in some of your criticisms
of this language.

Mr. Arrcarson. Perhaps I am, but it is my duty:

Mr. Jennines. I am glad to hear your views about it. Go ahead.

Mr. Arrcarson. May I point out this: You, I think, have correctly
stated the tenor.of section 8, but subordinate oflicers are defined, and
subordinate officers by section 7, paragraph (a), line 9 on page 10
would include the Chairman of the Commission and the two senior
Commissioners, or three juniors, or anybody else. It would include
a division of the Commission.

Mr. Warter. Oh, no.

Mr. Arrcrmison. “Subordinate hearing officers designated from
members of the body.” Now, if that is sticking to the bark, I have
just got to stick to the bark. And I do not like to be called subordi-
nate when I happen to have been Chairman of the Commission and
preside with certain of my colleagues at the taking of testimony.

Mr. Jennines. If you are a member of the Interstate Commerce
Commission—— :

Mr. AircrrsoN. Why, I have been for 28 years.

Mr. Jexnives. I beg your pardon; I just had in mind you were
counsel for the Commission here.

Mr. Arrcurson. No; T am a member of the Commission.

. Mr. Jennines. All right; I apologize for not having you properly
in mind. I was not here yesterday. ’

Mr. Arrcurson. I am probably the one who ought to apologize.
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Now I want to ask the Congressman if he will be kind enough to
turn to section 10 on page 16, paragraph (c), line 15 to 19:

* % * Any agency action shall be final for the purposes of this section
notwithstanding that no petition for review, rehearing, reconsideration, re-
opening, or declaratory order has been presented to or determined by the
agency. :

I want to contrast that, if T may, with section 17 of the act, para-
graph 9. And, mind you, this amendment is one which Congress
enacted September 18, 1940; it is nothing very old. Section 17 says:

When an application for 1‘ehea1"ing,.reargument, or reconsideration of any
decision, order, or requirement of a division, an individual commissioner, or a
board with respect to any matter assigned or referred to him or it shall have
been made and shall have been denied, or after rehearing, reargument, or
reconsideration otherwiise disposed of by the Commission or an appellate divi-
sion, a suit to enforce, enjoin, suspend, or set aside such a decision, order, or
requirement, in whole or in part, may be brought in a court of the Unifed States
under those provisions of law applicable in the case of suits to enforce, enjoin,
suspend, or set aside orders of the Commission, but not otherwise.

Now, if I am sticking to the bark in this as being contradictory, I
cannot be helpful to this committee

Mr. Gwy~~E. Is it your position that nothing in this law shall in
any way affect the conduct of your agency ?

Mr. Arrcuison. Not at all.

Mzir. GwynnE. I think we have a right to change the law, do we
not?

Mr. Arrcaison. Certainly,

Mr. Gwy~~Ee. That is what we are doing.

Mr. ArrcrisoN. I am not at all sure but what you are suggesting
here is better. But it was suggested here yesterday and urged with
considerable emphasis from the bench, that after all you are just taking
our practice and our law, and if there is nothing inconsistent with it,
why, well and good.

Mr. Gwyxwne. If this bill does not change the existence procedure
of these bureaus, I think it had better be thrown in the wastebasket.
That is the purpose of it, as I understood.

Mr. Arrcuison. I am not saying our procedure is the last word,
but I hope with the flexible powers which Congress has given us we
can still do some experimentation and pioneering in the matter of
correct procedure.

Mr. Gwy~x~E. Do not you think we might as well stick to some of
the old formulas and say that the prosecutor and judge cannot be the
same person? You do not, care to experiment with that, do you?

Mr. Arrcrison. Noj I do not.

Mr. Jennings. Frankly, I have not had your Commission, or the
‘Commission of which you are a member, so much in mind in my con-
sideration of this proposed measure; but I think we have some other
governmental agencies that have offended egregiously in this matter.
T have not had in mind and have never heard any criticism, as I recall,
of the Interstate Commerce Commission being arbitrary or lawless,
and disposed to trample on people’s rights; but there are some agencies
under the present set-up that have been on the rampage.

Mr. Arrcrison. I thank Your Honor for that observation. It is a
little consolation, considering that only last week we were reversed
by the Supreme Court because certain testimony had been excluded




76 ADMINISTRATIVE PROCEDURE

from the record by one of the State boards, and we had sustained
its ruling.

Now, my opinion is—and I think, having been called to the bar
nearly 50 years ago that I can state it for whatever it is worth, and
it seems good to me if it does not to anybody else—that the pro-
visions of sections 7 and 8 of this bill and section 17 of the Inter-
state Commerce Act cannot possibly stand together. It may be, as
Congressman Gwynne suggests, that section 8 1s better; but certainly
there is going to be confusion; it is going to require court decisions.
We do not know, except by implication, what of section 17 is re-
pealed, and I direct the attention of this committee to the fact that
1n this bill it is provided that future legislation in future Congresses
shall not be construed to affect this legislation unless it expressly says
so. I ask the same privilege with respect to the Interstate Commerce
Act. If it is to be amended, if it is wrong, set your legislative refer-
ence people to work, your legislative counsel, and let us talk the thing
over with them and let us come to a proper repealing clause, and know
exactly what the law is we are required to enforce, and not to have to
take it to the Supreme Court.

Mr. Jexnings. Of course, you are fully familiar with the principle
that repeals by implication are not favored.

Mr. Arrcaison. I understand. And I am also thoroughly familiar
with the principle that where a subject matter is treated as a whole
by a legislative body subsequent to earlier, more specific legislation,
and the two cannot stand together, that the later expression of the
legislative will controls.

Now, I hate to throw any aspersions or “asparagus” at the drafts-
manship of this bill. It comes from eminent authority, and I know
1 am myself subject to criticism as being meticulous

The Cramman. That is all right; just go after them.

Mr. Arrcarson. All right: with the chairman’s permission, I will
do so. And I am going to start with the first paragraph of the act,
other than the one which says that this act may be cited as the “Ad-
_ministrative Procedure Act.” Section 2 defines “agency” and says:

“Agency” means each authority of the Government of the United States other
than Congress, the courts, or the governments of the possessions, Territories,
or the District of Columbia. :

Then follows certain functions which are excepted, which I think
I need not go into. T have already, probably tediously, summarized
the provisions of section 17 of the act. I should have called attention
also to the Motor Carrier Act which provides for State boards being
given jurisdiction in a “noble experiment” of the decentralization of
Federal power, which is working and has worked out very well. But
now I want to ask when the Congress says that a division of the Com-
mission shall have all of the powers, duties, and responsibilities of the
Commission when it acts, is it an “authority”? And, for that matter,
when an individual Commissioner acts under a delegation of power
under section 17, he acts under authority of the Congress and he is
given the same authority as the Commission, and the word “authority”
1s used in the bill, is he an agency or not?

Mr. Warrer. Well, you are certainly splitting hairs pretty thin
when you raise that question.




ADMINISTRATIVE PROCEDURE 77

Mr. Arrcuison. Well, what is the answer; what is an agency sup-
posed to be?

Mr. Warter. The answer is “Yes”; no question about it.

Mr, JEnNINGgs. Just like a court meets in banc and hears argument
and the case is assigned to one member of the court and he goes off
and later brings in an opinion : The other members have not read that
record, but they concur in his opinion and it becomes the opinion
of the court. Your procedure is analogous to that.

Mr. Arromison. All right. If “agency” means the entire Interstate
Commerce Commission, then I submit, as you go through this act and
read it, you will find where “agency” as used throughout the act has
a different meaning. '

Mr. Jenwings. Is it your position that the Congress ought not to
pass an over-all statute?

Mr. Arrcaison. Not at all.

Mr. Jennines. Undertaking to hold these various numerous gov-
ernmental agencies within the limitations of the law of the land?

Mr. Arrcrison. Not at all, Congressman. I am not talking about
anybody except the Commission of which I am a member.

Mr. Warrer. May I direct your attention to the definition of
“agency” made by the Attorney General’s Committee on page 4 of
H. R. 1206, paragraph (a):

“Agency” means each office, board, commission, independent establishiment, au-
thority, corporation, department, bureau, division, or other subdivision or unit

of the executive branch of the Federal Government, and ‘means the highest or
ultimate authority therein. .

Myr. Arrcuison. That certainly is more precise than section 2 as we
have it in H. R. 1203.

Now, I want to ask this and split hairs again: I find the courts are
excluded from section 2. Isthe President? He makes rules; he makes
adjudications of the type which are referred to in this act. Now,
that- is none of my business; I am just a citizen and just throw that
question in for whatever it is worth. I do not know what the intent
is, of course.

Mr. Jexnings, Well, if it operates to forbid the President from
operating as a legislative agency, I would say it is good law.

Mr. Arrcuison. I cannot debate that, because that is out entirely of
my sphere. But I want to mention one more obscurity which I would
be glad to have the committee help straighten out, for I may have
4 complete misunderstanding of what this act is. E

Take the definition of “rules” and “rule making.” That is page 2,
paragraph 2 (¢). It seems to me obvious that the word “rule” would
not include the rate as made, unless it is brought in afterward.

The CHairmaN. What addition would you make in the language to
which you refer in order to make it clear?

Mr. Arrcmison. Well, they have tried to do that in the Senate
revision by inserting this language
Mr. Warrer. Where does that appear? o

Mr. Arrcuison. It is at the top of page 3 of the Senate revision,
where they say “‘rule making’ means agency process for the formu-
lation, amendment, or repeal of a rule.” That is what is in the House
bill, and then they add in the Senate bill “and includes rate making,
or wage or price fixing.”

86016—46—ser. 19——6
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Mr. Warter. That is at the top of page 8, column 2.

Mr. Bryson. That is S. 7, is it not 2

Mr. ArrcuisoN. S. 7. Now I shall mention just some practical dif-
ficulties about that for your consideration, for whatever they may be
worth—little or nothing, possibly.

Mr. Warrer. If that language “rate making,” then, were included,
you would have nothing to object to?

Mzr. ArrcuisoN. I think I will ask that the language be further clari-
fied in respect to some matters I will bring to Your Honor’s attention
in just a moment, because it seems to me obvious that rate making
1s anomalously included under the term “rule making” when the rate
is not a rule. It is just a matter of English. But passing all that,
now, we make rates for the future; we make rates for the past; we
fix rates as reasonable in the past. We are performing there the funec-.
tion of a common-law jury.

Of course, our orders are only prima facie evidence and the matter
has to go before a jury if there is more than $20 in dispute. I refer,
of course, to reparation cases. But it is clear and it is well worked
out by Justice Roberts in the Arizona Grocery case—Arizona Grocery
Company v. Atchison, T'opeka & Santa Fe—that the Commission acts
in the one case, when it reviews these past rates, in a quasi judicial
capacity and, for the future, it is performing a legislation act.

Now, I have no objection to your calling that a rule, Congressman
Wilter. Pardon me for addressing you personally, but you raised
the question yesterday with respect to whether or not, after all, we did
not have controversies between A and B concerning a rate and whether
C could not later come along with another case.

Assume we find in the case of A versus B Railway Company that
the rate is unreasonable; as was held by the Supreme Court of the
United States in A. J. Phillips & Co. v. Grand Trunk Western Roil-
way, anybody can take advantage of that finding, whether a party to
the proceeding or not, and there we are acting with respect to a past
rate. I would like to ask if you cannot clarify that for us.

The word “order” as we find it a little later seems to go back to the
original idea of the Attorney General’s Committee and the American
Bar Association, that “rule” is a legislative matter 6f general appli-
cability, while “adjudication” refers to particular matters. Yet when
the revised section 2 (¢) puts rate making in with rule making, even
such matters as our shortened procedure cases which are tried virtually
on affidavits where there is no hearing at all; the hearing is dispensed
with-—all those things, that sort of procedure against one carrier with
respect to one commodity from one point to another point—all of
those things become rulemaking and are governed by principles which
apply when we are laying down a legislative rule for the future.

It does not seem to me that is good administration. The term lacks
precision to those of us who are going to be compelled to administer
this Jaw. Does it mean only rates for the future, these cases I have
mentioned, as was held in Baer Bros. v. Denver & Rio Grande Rail-
way (233 U. S. 479) —that rates for the future and for the past may
legally be brought, together before the Commission and disposed of
upon the same petition? That rule is settled. But when we do that
with respect to the past and substitute ourselves for a common law
jury, is it an adjudication, or rule making; or is it rate making? I
do not know and I would like to have it clarified..
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Mr. SerinceEr. How would you suggest that that be clarified so as
not to cause you any confusion?

My, Arrcaison. I think the original intent was better, to let the
“rules” speak with respect to those matters of general applicability
which necessarily have to be expressed in more or less general terms as
a substitute for the specific will of Congress. I do not think it will
work out in the long run to attempt to assimilate the proceedings of
the kind I have just mentioned, but it is the same process as the one
of prescribing the form of carriers’ accounts to be kept uniformly, as
the statute provides. There are many questions which are more or
less directly connected with rates, but not with the price itself. This is
not, restricted to “price.”

Take the terms of bills of lading which we prescribe under authority
of law “to prescribe a uniform bill of lading”; or the making of a
clagsification of freight, which is a most intricate and voluminous job;
and then take a case where we find preference and prejudice and do
not fix any rate at all, but simply say the rate from point A to point B
should not exceed the rate from point C to point B, and leave it to the
carriers—and are compelled to leave it to the carriers according to
some counsel—to adjust the one or the other; we do not fix the price
at all, do not fix the rate at all; we simply fix the relation. Or take
the interpretation of conflicting or obscure tariffs to determine what
the rate is or was—and that is one of our most difficult questions—;
or the division of through rates between the participants.

You might say, maybe, that I got off wrong a minute ago when I
said those are primarily matters of adjudication, but I run my head
up against the New England Divisions case which went up to the
Supreme Court, where Justice Brandeis in a most masterly- opinion
concerning the division of through rates as between the carriers, held
1t 1s not a matter of private concern to them alone; it is one of very
grave public concern. In that case it involved the whole question of
the solvency of the New England railroads, and the Supreme Court
sustained the decision on very broad grounds with merely typical
testimony, because of the character of the issue and the public interest
which was involved. That is more analogous, I would say, to rule
making, yet it laid down a precise formula applicable to an individual
rate—every individual rate.

The CuamrMan. What sort of formula, if you can tell us briefly, was
laid down with reference to the division of rates?

Mr. Arrcuison. They simply gave the New England lines a greater

' share than they were getting. _

The Cramrman. I asked what formula did they lay down.

Mr. Arrcrrison. The matter was covered by division sheets between
the carriers themselves. '

The Cuatrman. Maybe a railroad man would know what that
-means, but it is not clear to me.

Mr. Arrcrison. You might say “contracts”; it was covered by con-
tracts between the railroads. But we said “You have to modify your
existing contracts by giving the New England lines 15 percent more
than they are getting.” )

The CrairmaN. By what formula did you arrive at that conclusion?

Mr. Arrcaison. That was done by a study, as the law provides, of
the revenue needs of the carriers. '

The Cuammman. I am trying to get at the formula, though.
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Mr. Arronison. The standards for the prescription of divisions are
paid down in the statute itself and, among them, is the amount of
money which is needed by the various carriers involved, and their im-
portance to the public.

Mr. Warrer. Why could not that case have been decided under the
provisions of this proposed law ?

Mr. ArrcuisoN. It could; but I do not know whether it could be
decided as a “rule” or “adjudication” case.

Mr. Warrer. What difference does it make?

Mr. ArrcuisoN. It makes considerable difference; because we were
told on the opening day that normally “rules” are things that do not
require notice, except as required by law.

The Crarrman. Who told you that?

Mr. ArrcHisoN. Well, T may have misunderstood counsel, but it
seems to me that is what counsel said.

Obviously there are some rules which cannot be made except in that.

way. '
Mr. JenNings. Certain conclusions are reached in a case, which:
you affirm, and they are upheld by the Supreme Court. Of course, the
Commission has been operating a long time. It has covered a broad
field and a multitude of steps. It has adopted certain rules, practices,
and methods of procedure that have become part of the law of the
land. Do you really think that this measure will strike down all
those accomplishments made over the years? '

Mr. ArrcaisoN. Why, of course not.

Mr. Jen~ives. And that you will be wandering around on an un-
charted sea and be unable to reach your objective ?

Mr. Arrcaison. Oh, of course not. I have completely failed if I
have given any such impression. But I am going to suggest to your:
Honors, if it is not lese majesty:

The CrairmanN. No, sir; it 1s not.

Mr. Arrcuison (continuing). That a bill which has been amended.
as many times as this has been by the Senate committee after informal
discussion with some of the agencies, would probably be better if there.
were discussion with all the agencies and some further amendment.

The CrarrMaN. T will tell you what I believe would be helpful, Mr.
Aitchison. If you could take this Senate amendment, or one of the-
others that you have in mind, and could give to the committee the.
benefit of suggestions as to how that language might be amended in
order to give you as much liberty as can be had in the discharge of
your responsibilities without hampering you, I believe it would be
very helpful to the committee. The committee appreciates that you
and your agency want to be helpful—and I know the committee does—
in dealing with this general question. I believe that that perhaps
would be as helpful a thing as you could possibly do in this situation.

Mr. ArrcrisoN. That is a large order, and I shall present it to my-
colleagues to do what we can do toward complying with the chair-
man’s suggestion.

The CHarmAN. I believe that that would be a very helpful thing..
There is a gentleman from outside the Government, Mr. W. E. Rosen-
baum, to whom I believe the committee would like to give an oppor--
tunity to speak. ,

Mr. ArrcHisoN. I am almost completed here.
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The CaAIRMAN. I do not mean to interrupt you.

Mr. ArrcuisoN. I had intended, but I do not now think it is neces-.
sary, in the light of a good deal of the discussion, to spend some time
.on a discussion of the chairman’s question as to who or what machin-
-ery shall be assigned to hear matters in dispute. ) o

The Cumamman. That is one of the things we are having discussion
.about. Let me put it this way: Do you consider that if the agency
personnel that sits in judgment in the first instance here, who hear
-discussed the facts on which the record is made, are appointed by
-some agency other than yours, it would interfere with the scope of
your activities? My question is involved, but I hope I have been .
able to indicate to you what we have in mind.

Mr. Arrcuison. It is a question of whether, if the examiners, for
instance, who hear our cases were appointed by some other agency
-our work would be impeded ? '

The Cmarman. That is right.

Mr. Arrcurson. Well, I find it a little difficult to answer that cate-
gorically. 1f we are going to have responsibility for results, and if
at the end of our term the President is going to throw us out because
‘he does not like the way we have functioned during our terms, we
ought to have a very great deal of latitude with respect to the people
that we employ as our confidential assistants, and people we trust.
‘The examiners whom we sent out are oftentimes the only persons
whom the general public see. They are, as far as the general public
are concerned, the Commission. On their tact, their skill, their .
-demeanor, and their honesty depends our honor, the success or failure
-of our work, and the future of our professional careers as members
-of the Commission. In the light of that, I submit that we ought to
have the utmost freedom which good administration will permit.
Now, we are tickled to death—and I think the Congressmen are—
to have to go to the Civil Service Commission for these examiners.
It takes a tremendous burden of pulling and hauling pressure off
you

The CrarMAN. I think we have the picture you have in mind.
You do not need to go further into that. How many examiners do
you have there? . :

Mr. ArrcuIson. I cannot answer that directly.

The CrHATRMAN. Approximately?

Mr. Arrcaison. You will be surprised to know—I happen to know
this—that at the present moment in the highest. grade we have there
are only two men who are presently available to hear cases. I know
that because I have one of those highest grade cases assigned to me,
and I cannot get an examiner to help me.

The CaarMAN. Do you know how the others are engaged ?

Mr. Axrcuison. The others-are assigned to other work. T think
there are only four under the total grade—unable to function with
respect to the hearing of cases. It is a situation we have to correct.
We shall have to have more men. But that is not the entire story.

Mr. Springer. Could you not approximate the number of employees
and examiners you have in your agency ?

Mr. Arrcaison. Of all the employees, there are more than 2,000.

Mr. SeringEr. Yes; now, could you approximate for us the num-
ber of examiners you have, so that we will have some idea?
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Mr. Arrcuison. Including motor carriers, finance, those on the
formal cases, and those who are assigned to the handling of these
shortened procedure cases; approximately 200 of all grades.

The Crarman. What my colleague is trying to get at is how many
really exercise, may I call it, quasi judicial responsiblity.

"~ Mr. Arrcuison. Well, they all do within the ambits of their delega-
tion ‘and responsibility.

The CHamMan. Some of them you merely send out to get some
isolated facts, do you not?

Mr, Arrcuison, That is a different proposition.

The CramrMaN. They are not classed as examiners?

Mr. Arxrcurson. No. |

The Crarman. All right. We have that.

Mr. ArrcuisoN. We have always been very careful to keep our
organization operating in such a way that it is completely public.
1 pass up to the bench—perhaps the members of the committee might

" care to glance at it—a copy of the organization make-up of the Com-
mission.

I might call your attention to the matter of,judicial review. I
have here a page and a quarter that I have read over the telephone
to Judge Phillips, who is chairman of the committee of the judicial
conference considering the matter of review. That conference is still
wrestling with the question of review of orders of these administra-
tive agencies which are heard before three-judge courts and are ap-
pealable to the Supreme Court as of right. I merely make that sugges-
tion.

I must mention the matter of judicial review—obviously one of
great importance, As is well known to the members of this com-
-mittee, and as appears in the proceedings of the judicial conference,
for nearly 3 years a committee appointed by the Chief Justice has
been considering the matter of judicial review of orders of adminis-
trative agencies which by law are heard before three judges and
are appealable as of right to the Supreme Court. A bill has been
drafted and circulated widely by the committee, of which the Hon-
orable Orie L. Phillips is chairman, and comments of the bench and
bar have been invited thereon. That draft relates particularly to
review of orders of the Interstate Commerce Commission, but, as
appears by the minutes of the judicial conference, that body has in
mind the possibility of making it a model bill for other agencies.
While T am a member of that committee by the courteous invitation
of the Chief Justice, I am not speaking for the committee. But I
deem it my duty to direct your attention to the work which the judicial
conference is doing upon this subject of judicial review and suggest
that you give my suggestion whatever consideration is appropriate.

STATEMENT OF WILLIAM E. ROSENBAUM, ST. LOUIS, MO. '

The CrairmMaN. Mr. Rosenbaum, I dislike putting it this way, but
we can give you just about 10 minutes. \

‘Mr. Rosenpaum. That is all I asked for, Mr. Chairman.

The Cramrman. All right. You may proceed.

Mr. Rosenpaum. Mr. Chairman and gentlemen, my name is Wil-
liam Edward Rosenbaum. My address 1s 952 Cotton Belt Building, .
St. Louis, Mo. I happen to be what is generally known as a traffic or
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transportation consultant. I am not a lawyer, but I have been prac-
ticing before the Interstate Commerce Commission, as many others
who are not lawyers have been.

Mr. Warter. Maybe we can save a little of your time by calling
your attention to the language in the bill as originally introduced and
also in the revised text of the Senate bill, in which it is provided that
any person compelled to appear in person before any agency or repre-
sentative thereof shall be accorded the right to be accompanied and
advised by counsel, or, if permitted by the agency, by other qualified
representatives. So you have no reason to fear anything in this
legislation. .

Mr. Rosexsaum. That is, provided the House adopts the same
revised text.

Mr. Warter. The same provision is it the other bill. Every inter-
ested person shall be accorded the right to appear in person or by coun-
sel or other qualified representative.

Mr. RosexBaum. But I should like to call your attention to this,
Congressman : In H. R. 1203, while I see what you just quoted in lines
5 and 6, in section 6, page 8, you have failed to make that provision in
line 11. You say there, beginning on line 9:

Every person appearing or summoned in any agency proceeding shall be freely
accorded the right to be accompanied and advised by counsel.

We would like to have added thereto what you just read in line 5.

The Cramrman. I think you may depend on that being taken care of,
I understand that Mr. McFarland, in his statement the other day, said
there was no disposition to disturb the existing arrangement.

Mr. Rosenpaun. I understand that, but I should like to call your
attention to what I think is an oversight in-having failed to include in
line 11 “or other qualified representative.” All we want is that
addition, )

I am speaking not only for myself here, Mr. Chairman, but I am
speaking also for 50 other nonlawyer practitioners. I shall leave here
a list of those who have authorized me to appear for them. You will
notice we have covered chambers of commerce, transportation agencies,
and agricultural interests throughout the country. '

The Creamrman. That will be incorporated with your statement ; and
you may file 2 more complete statement in lieu of your remarks.

Mr. Rosexaum. I should like to have permission to extend my re-
marks. T have here als6 a telegram from the Southern Industrial
Traffic League, signed by O. H. Weaver, president, which I should like
toread. TItis dated Griffin, Ga., June 20, 1945, and reads as follows:

Understand you will appear before House Judiciary Committee in opposition to
bill H. R, 1203. As the rights of nonlawyer practitioners are in jeopardy, the
league is on record opposed to this bill, Will appreciate you also speaking for us.

Now, I understand that the members of the Southern Industrial
Traffic League control at least 95 percent of the shipping of the South-
ern States.

I have also a similar statement from the North Carolina Traffic
League. ,

Mr. GwyNNE. You are satisfied with the wording of the Senate
committee print?

Mr. RosenBauM. Yes; I am.

Mr. Gwy~ne. That is satisfactory ¢

Mr. RosexBaum. Yes; it is.
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The Craammax. I am afraid we are going to have to go to the floor
of the House. I have not consulted with my colleagues, but we shall
have to recess now subject to call at a future date.

We are very much obliged to all of you. We are sorry that the com-
mittee is unable to remain longer today, but there is much work that
we must all attend to now. We cannot say when we will conclude or
continue the hearings, but you will be notified.

(The list of parties for whom Mr. W. E. Rosenbaum speaks is as
follows:)

STaATEMENT SHOWING LIsT OF PARTIES FOoR WHOM MR, W. K. ROSENBAUM SPEAKS
Charles E. Blaine, American National Live Stock Association, Phoenix, Ariz.

C. C. Dehne, Arkansas Rice Traffic Association, Stuttgart, Ark.
‘W. A. Rohde, Chamber of Cominerce, San Francisco, Calif.
E. L. Hart, Atlanta Freight Bureau, Atlanta, Ga.

E. T. Hayes, Container Corporation of America, Chicago, Ill.
C. F'. Real, Topeka Traftic Association, Topeka, Kans.

W. E. Whelpley, Chamber of Commerce, Boston, Mass.

H. D. Fenske, Great Lakes Steel Corporation, Ecorse, Mich.
Allen Dean, Board of Commerce, Detroit, Mich.

A. W. Dahlstrom, Chamber of Commerce, Muskegon, Mich.
C. E. Elerick, Chamber of Commerce, Grand Rapids, Mich.
C. E. Berg, Association of Commerce, St. Paul, Minn.

H. Mueller, Port Authority, St. Paul, Minn.

Carl Giessow, Chamber of Commerce, St. Louis, Mo.

W. E. Rosenbaum, St. Louis, Mo.

B. C. Kinman, Daniels Freight Lines, Butte, Mont.

L. F. Van Kleeck, Brown Co., Berlin, N. H.

C. F. Fagg, Newark Central Walehome Co., Newark, N. J.

Eric E. Ebert, Newark, N. J.

C. V. Hanlon, New York N. Y.

George E. \Idce Commelcml and Industrial Association, New Y01k N. Y.

0=

. 8. Creighton, Southern Traffic League, Charlotte, N. C.
C.E O Neal, Roseville, Ohio.
E. H. Dorenbusch, American Rolling Mill Co., Middletown, Ohio.
R. A. Ellison, Chamber of Commerce, Cincinnati, Ohio.
Dana B. Gee, Capital City Products Co., Columbus, Ohio.
William J. Brown, Frank Tea & Spice Co., Cincinnati, Ohio.
L. H. Kamp, H. & S. Progue Co., Cincinnati, Ohio.
B. J. Tillman, Beckett Paper Co., Hamilton, Ohio.
Frank 8. Clay, Portland Traffic Association, Portland, Oreg.
L. T. Cuthbert, Am-Franklin-Olean Tile Co., Lansdale, Pa.
-G. F'. Murphy, Motor Truck Rate Bureau, Columbia, 8. C.
. B. Logwood, Public Service Commission, Columbia, S. C.
. W. Carr, Chamber of Commerce, Watertown, 8. Dak.
. Ryser, Texas & Pacific Railway, Dallas, Tex.
. Campbell, Strickland Transportation Co., Dallas, Tex.
. Roberts, Dallas, Tex.
es G. Goodwin, Perry Burrus Elevators, Dallas, Tex.
. Byars, Chamber of Commerce, Fort W01th Tex.
. Meyers, Fort Worth, Tex.
. Wilbanks, Montgomery Ward Co., Fort Worth, Tex.
. MeCullough, Houston, Tex
. Smith, Consolidated Chemlml Industries, Houston, Tex.
C Nicar, Houston Freight Traffic Service, Houston, Tex.
J. D. Campbell, Utah Oil Refining Co., Salt Lake City, Utah.
B. C. Jepson, Wheeling Steel Corp., Wheelmg, W. Va.
Charles B. Bowling, Warren H. Powell, George D. Schuler, Jr., Howard D.
Bergen, Transportation Rates and Services Division, Office of Ma1ket1ng Facilities,
War Food Administration, Washington, D. C. *

(At 11:15 a. m. the committee adjourned subject to the call of the
chairman.)

(Nore.—It was later determined that no further hearings would be
held.)
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APPENDIX

[H. R. 184, 79th Cong., 1st sess.]

A4 BILL To revise the administrative procedure of Federal agencies; to establish the
Office of Federal Administrative Procedure; to provide for hearing commissioners; to
authorize declaratory ruling by administrative agencies; and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act, divided into titles and sections-
according to the following table of contents, may be cited as the “Administra~
tive Procedure Act of 1941 ;

TABLE OF CONTENTS
Ti1TLE I—GENERAL PROVISIONS AND OFPFICE OF FEDERAL ADMINISTRATIVE ?ROCEDURE-

Sec. 101, Declaration of general policy.

Sec. 102. Definitions,

Sec. 103. Delegation of authority.

Sec. 104. Right to counsel.

Sec. 105. Office of Federal Administrative Procedure.
Sec. 106. Advisory committees.

Sec. 107. Duties of the Director.

TITLE IT-—ADMINISTRATIVE RULE MAKING

Sec. 201. Rules and other information required to be published.
(1) Internal organization and structiure.
(2) Publication of policies, interpretations, and rules.

Sec. 202. Formulation of rules.

Sec. 203. Effective date of rules.

Sec. 204. Formal requests for regulations,

Sec. 205. Reports to Congress.

Sec. 206. Time of taking effect.

Ti1TLE IIT—ADMINISTRATIVE ADJUDICATION

See. 301. Application of title.
Sec. 302. Appointment and removal of hearing commissioners.
(1) Hearing commissioners,
Salaries. .
) Selection and appointment,
; Basis of nominations.
Term of office. -
) Removal.
) Provisional appointment.
) Temporary appointment, . .
) Powers of provisional and temporary hearing commissioners.
Sec. 303. Hearings of cases. _
(1) Hearing before hearing commissioner.
(2) When no hearing required. .
(3) Defaults. ’
Sec. 304. Powers and duties of hearing commissioner.
1% Powers at hearing.
2) Disobedience of lawful order.
(3) Prehearing conferences.
(4) Hearing commissioner’s decision.
Sec. 305. Powers and duties of chief hearing commissioner.
(1) Power to hear cases.
(2) Other powers and duties. .
(3) Agencies where no chief hearing commissioner,
Sec. 306. Disqualification of a2 hearing commissioner.
Sec. 307. Cases when no decision by hearing commissioner required.
(1) Certification of existence of novel or complex questions,
(2) Transfer of case on petition.
(38) Opportunity to present argument.
Sec. 308. Bffect of decision of hearing commissioner.
(1) Finality when no appeal taken or revie
(2) Reopening of hearing commissioner’s d
Sec. 309. Review of hearing commissioner’s decision by 8gcuvy uivunas.
(1) Assignment of errors on appeal.
(2) Powers of agency tribunal on appeal.
Sec. 310. Record on appeal to courts. . .
Sec. 311. Mistake of remedy not to preclude judicial review.
Sec. 312. Time of taking effect.
Sec. 313. Rules and regulations.
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TITLE IV-—DECLARATORY RULINGS

Sec. 401. Power to issue rulings,
Sec. 402. Bffect.

Sec. 408. Parties.

Sec. 404. Judicial review.

TITLE I—GENERAL PROVISIONS AND OFFICE OF FEDERAL
ADMINISTRATIVE PROCEDURE

Skc. 101. DECLARATION OF GENERAL Poricy.—The exercise of all administrative
powers, insofar as they affect private rights, privileges, or immunities, should
be effected by established procedures designed to assure the adequate protection
of private interésts and to effectuate the declared policies of Congress. While
procedures should be adapted to the necessities. and differences of legislation
and of the subject matter involved, they should in any event he made known
to all interested persons. Administrative adjudication should be attended by
procedures which assure due notice, adequate opportunity to present and meet
evidence and argument, and prompt decision.

- Sec. 102. DerFiNITIONS.—AS used in this Act— i

(a) “Agency” means any department, board, commission, authority, ecor-
poration, administration, independent establishment, or other subdivision of the
executive branch of the Government of the United States which is empowered
by law to determine the rights, duties, immunities, or privileges of persons, othey
than persons in their capacity as employees of the United States, by the
making of rules and regulations or by adjudications which are unreviewable
except by the courts. Where the context warrants, ‘agency” means more par-
ticularly the officer or group of officers within an agency as above defined who
are not subordinate or responsible to any other officer therein.,

(b) “Agency tribunal” means the officer or group of officers within an agency
whose decisions in adjudication are unreviewable except by the courts.

Sec. 103. DELEGATION OF AUTHORITY.—(a) Subject to such supervision, direc-
tion, review, or reconsideration as it may prescribe, every agency or agency
tribunal is authorized to delegate to its responsible members, officers, employees,
committees, or administrative boards power to manage its internal affairs; to
dispose informally of requests, complaints, applications, and cases; to issue
complaints, show-cause orders, or other moving papers; and to govern matters
"of preliminary, initial, intermediate, or ancillary procedure.

(b) Every agency tribunal having more than a single member may delegate
to one or more of its members, subject to review or reconsideration by it, the
power to decide cases after hearing or on appeal.

(c) Where the ultimate authority in any agency is vested in a single indi-
vidual, he may delegate any of his powers of final adjudication to one or more
agency tribunals with such membership as he may prescribe.

Skc. 104. RicHT To COUNSEL—Every person appearing or summoned in any
administrative proceeding shall be allowed the assistance of counsel.

SEc. 105. OrFICE oF FEDERAL ADMINISTRATIVE PROCEDURE.— (1) There shall be
appointed by the President, by and with the advice of the Senate, an officer to
be known as the Director of Federal Administrative Procedure (hereafter re-
ferred to as the Director); who shall hold office for the term of seven years or
gilgll a successor has been appointed, and shall receive an annual salary of

000.

(2) There shall be at the seat of government an establishment to be known
as the Office of Federal Administrative Procedure composed of the Director,
a justice of the United States Court of Appeals for the District of Columbia
designated by its chief justice, and the Director of the Administrative Office of
the United States Courts. who shall serve without extra compensation. .

(3) The Director shall have authority to appoint, without regard for the pro-
visions of the civil-service laws, an executive secretary and such attorneys, in-
vestigators, and experts as are deemed necessary to perform the functions and
duties vested in the Director and Office of Federal Administrative Procedure,
and he shall fix their compensation according to the Classification Act of 1923,
as amended. The Director shall appoint such -other employees with regard to
existing laws applicable to the appointment and compensation of officers and
employees of the United States, as he may from time to time find necessary.

Skc. 106. Apvisory ComMITTEES.— (1) The Director shall designate from time
to time, as occasion requires, the administrative establishments of the United
States which are agencies within the meaning of this Act.
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(2) Each agency so designated shall from time to time name one of its mem-
bers or officers to serve as an adviser to the Office of Federal Administrative
Procedure and the Director,

(3) From the representatives of the agencies so named the Director shall
constitute such advisory committee or committees as he may deem helpful, and
may add to them additional officers of the Government or members of the public,

(4) It shall be the duty of each agency promptly to furnish the Director
all information which he may request and to assist him by all possible means.
The Director, in the performance of his duties, is authorized to utilize, with the
consent of any agency, the personnel or facilities of that agency, and may utilize
any other uncompensated personal services or facilities.

Sec. 107. DuTIES oF THE DirEcToR.—The Director shall—

(1) Conduct such inquiriés into the practices and procedures of the agencies
as he may deem necessary, with a view to securing the just and efficient dis-
charge of their respective responsibilities ;

(2) Make such recommendations and transmit such information to the agencies
as may facilitate the uniform adoption, wherever feasible and appropriate, of
those practices, procedures, and methods of organization which have proved
most satisfactory, )

(3) Receive complaints regarding the procedure of particular agencies, inves-
tigate those which appear to be made in good faith, and report thereon to the
complainants and to the agency concerned, recommending to the agency any
measures which seem to the Director desirable to correct deficencies;

(4) Examine the practices of the several agencies with respect to the giving

of publicity to matters pending before them; and recommend rules to simplify
and unify to the fullest practicable extent existing provisions which govern
utilization of answers and other pleadings; issuance of subpenas; taking testi-
mony by deposition; content, cost, and availability of transcripts of records;
introduction of documentary evidence ; standards of proof ; requests for findings of
fact; exceptions to findings; oral arguments; and rehearings;
* (5) Investigate the admission to practice before the several agencies, in order
to determine whether it can be centralized and controlled, with a view to elimi-
nating needless delay and duplication in authorizing members of the bar to
appear before agencies; regularizing the circumstances in which others than
members of the bar may properly so appear ; and developing adequate mechanisms
for disciplining or disbarring from further practice before the agencies those
whose conduct has shown them to be unworthy ;

(6) Perform, with other membeérs of the Office, the duties relating to the ap-
pointment and removal of hearing commissioners prescribed by this Act;

(7) On or before the 1st day of December in each year, transmit to the.Presi-
dent and the Congress a report of the work of the Office during the past year,
together with any recommendations relating to the practices and procedures of
the agencies which the Director may deem appropriate. The report shall also
record the names and qualifications of all hearing commissioners appointed since
the last report, and the circumstances regarding any proceedings for the removal
of hearing commissioners..

TITLE II—ADI\IINISTRATIVE RULE-MAKING

Sec. 201. Rutps anD OTHER INFORMATION REQUIRED TO BE PUBLISHED.—(1)
INTERNAL ORGANIZATION AND STRUCTURE.—Every agency shall promptly make
available and currently maintain a statement of its internal organization, insofar
as it may affect the public in its dealings with the agency, specifying (a) its
officers and types of personnel; (b) its subdivisions; and (¢) the places of busi-
ness or operation, duties, functions, and general authority or jurisdiction of each
of the foregoing.

(2) PUBLICATION OF POLICIES, INTERPRETATIONS, AND RULES.—AIl general policies
and interpretations of law, where they have been adopted; rules, regulations,
and procedures, whether formal or informal; prescribed forms and instructions
with respect to reports or other material required to be filed, shall be made avail-
able to the public.

SEC. 202. FoRMULATION oF RuLeEs.—Every agency shall designate one or more
units, committees, boards, officers, or employees to receive suggestions and ex-
pedlte the making, amendment, or revision of rules, subJect to the control and
supervision of the agency.

Sec. 203. ErFecTive DATE oF RULES.—No regulation hereafter promulgated by
an agency shall take effect until forty-five days after the date of its initial pub-
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lication in the Federal Register unless the regulation or the statute by authority
of which it is promulgated provides a longer period; but this limitation upon
the time.when a regulation takes effect may be reduced or eliminated by certifi-
cation of the agency, published with the regulation in the Federal Register, that
stated circumstances require the effective date to be advanced as specified.

SEc. 204. FoRMAL REQUESTS FOR REGULATIONS8.—Any persons may file with an
agency a petition requesting the promulgation or amendment of a rule in which
the petitioner has an interest. Such petition shall be submitted in such form
and with such content as may be prescribed by each agency.

Sec. 205. REPorTS TO CONGRESS.—Annually, in its report to Congress or ether-
wise, each agency shall transmit all rules promulgated by it during the preced-
ing twelve months, together with such explanatory material relating to substanee
or procedure as may be appropriate. The agency shall also include a summary
of formal requests with respect to regulations received by it pursuant to section
204 of this title since its last report, and the reasons for its refusal of such of these
requests as may have been refused.

Sec. 206. Time or TaxiNe ErFect.—This title shall take effect thirty days after
the date of enactment of this Act.

TITLE III—ADMINISTRATIVE ADJUDICATION

Sec. 301. ArpLicaTiON oF TiTLE—The provisions of sections 302 to 309, inclu-
sive, of this title shall be applicable only to proceedings wherein rights, duties, or
other legal relations are required by law to be determined after opportunity for
bearing, and, if a hearing be held, only upon the basis of a record made in the
course of such hearing. They shall not apply to—

(a) proceedings in which a hearing for the purpose of receiving evidence
is held before the agency tribunal, or before one or more individual members.
of an agency tribunal ;

(b) proceedings which, pursuant to a law of the United States, are con-
ducted before an officer of one of the States;

(e) proceedings which precede the issuance of a rule, regulatlon, or order
involving the future governance or control of persons not required by law to
be parties to the proceedings;

(d) matters concerning the conduct of the Military or Naval Hstablish-
ments, or the selection or procurement of men or materials for the armed
forces of the United States;

(e) the selection, appointment, promotion, dismissal, discipline, or retire-
ment of an employee or officer of the United States, other than a hearing
commissioner as provided hereinafter in this title; or

{f) matters relating to the patent or trade—mark laws.

SEc. 302. APPOINTMENT AND REMOVAL OF HEARING COMMISSIONERS.— (1) Hm
iN¢ CoMMISSIONERS.—In each agency entrusted with the duty of deciding cases,
there shall be appointed such number of officers to be known as “hearing com-
missioners” as the agency may from time to time find necessary for the proper
hearing of cases. In any agency in which five or more hearing commissioners.
have been appointed, one of their number shall be designated by the agency as
the “chief hearing commissioner.”

(2) Savares.—The salary of a hearing commissioner shall be $7,500 per
annum and of a chief hearing commissioner, $3,500 per anniim, and shall be
paid from appropriations for salaries and contingent expenses of the .agencies
to which they may be appointed; but if the Director of Federal Administrative -
Procedure shall certify, upon application of an agency, that certain of the
cases coming before that agency are of an uncomplicated character, it shall be
Permissible to fix the salaries of hearing commissioners assigned to such cases
at $5,00 per annum, and such hearing commissioners shall be assigned to no
other types of cases.

(3) SELECTION AND APPOINTMENT.—-A hearing commissioner may be selected
and appointed without regard for the provisions of the civil service or other
laws applicable to the employment and compensation of officers and employees
of the United States. He shall be nominated by the agency, and shall be ap-
pointed by the Office of Federal Administrative Procedure if that Office finds
him to be qualified by training, experience, and character to discharge the re-
sponsibilities of the position. The Director is authorized and instructed to
make such investigations as may be necessary in order to enable the Office to
Pass upon the qualifications of nominees.
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(4) Basis oF NOMINATIONS.—In the nomination or appointment of hearing
commissioners no political test or qualification shall be permitted or given-
congideration, but all nominations and appointments shall be made on the basis
of merit and deficiency alone.

(5) TERM OF OFFICE.— Each hearing commissioner shall be appointed for the
term of seven years, and shall be removable, within that period, only—

{a) upon charges, first submitted to him, by the agency that he has been
guilty of malfeasance in office or has been neglectful or inefficient in the
performance of duty;

(b) upon charges of like effect, first submitted to him, by the Attorney
General of the United States, which the Attorney General is authorized to
make in his discretion after investigation of any complaint against a hearing
«commissioner made to him by a person other than the agency; or

(c) upon certification by the Director, after application by the agency, that
lack of official business or insufficiency of appropriations renders necessary
the termination of the hearing commissioner’s appointment.

(6) BeMovaL—(a) If removal of a hearing commissioner is sought on stated
«harges he may, within five days after service of such charges, demand a hear-
ing upon them before the Office of Federal Administrative Procedure; or, if it
.80 directs, before a trial board consisting of the Director and two other individ-
uals designated by the Office. The decision of the Office or the trial board
shall be accompanied by findings of fact based upon a record of the hearing and
shall not be subject to review in any other forum.

Pending determination of the trial a hearing commissioner against whom
«charges have been brought shall be suspended from office. If the office of trial
board concludes that cause for removal has been shown the hearing commis-
sioner shall be deemed to have been removed from office as of the date when
‘the charged were served upon him. But if it be concluded that nd cause for
removal has been shown the hearing commissioner shall at once be restored,
unless his term of office has expired, and he shall be paid the salary which would
have accrued to him but for the suspension.

(b) If removal of a hearing commissioner is upon certification as provided in
paragraph 5, subsection (c), of this section, a hearing coinmissioner so removed
shall be placed upon an eligible list for reappointment and he shall remain
‘upon the list, if he so desires, for the balance of his term of office; and during
that period no new appointments of hearing commissioners shall be made in the
:agency by ‘which he has been employed except from among persons whose names
-appear on such list.

(7) PROVISIONAL APPOINTMENT.—A hearing commissioner may be appointed in
‘the manner provided in paragraphs (3) and (4) of this section for a provisional.
‘period not to exceed one year. At the conclusion of the provisional period he
:shall either be appointed for a full term of seven years or be relieved from fur-
ther employment as a hearing commissioner in the agenéy of which he has been
‘a part. During the provisional period he may be removed solely within the
«discretion of the.agency. .

(8) TEMPORARY APPOINTMENT.—Without reference to the provisions of this
‘section relative to the compensation or tenure of hearing commissioners, the
:agency may with the approval of the Director designate and assign a temporary
.commissioner for the purpose of hearing a particular case or, alternatively,
for-a'period not in excess of thirty days, when either— '

(a) the volume of cases arising within the agency is so inconsiderable
that appointment of a hearing commissioner is not justified; or

(b) because of vacancy in the office of hearing commissioner, insufficiency
‘of -available personnel, or other temporary cause the assignment of one
or more temporary hearing commissioners is required to permit the ex-
peditious disposition of cases which await hearing or decision.

‘'The assignment of a temporary hearing commissioner may be extended and
renewed from time to time for additional periods upon certification, as provided
in section 305 of this Act, that the need for such assignment has not terminated
‘and that the public interest will be served by its renewal. )

In designating temporary hearing commissioners, an agency shall, so far as
‘Teasible, ‘utilize the services of a hearing commissioner attached to another
agency, if the consent of that agency is oBtained. The salaries of hearing com-
‘missioners temporarily assigned from one agency to another shall, during the
-assignment, be paid by the agency to which they are assigned.
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(9) POWERS OF PEOVISIONAL AND TEMPORARY HEARING COMMISS:ONERS.—Provi-
‘sional and temporary hearing commissioners shall have the powers and perform
the duties of hearing commissioners.

-SEC. 303. HEARING OF CASES.—(1) HEARING BEFORE HEARING COM\ﬂssmNE&——
Subject to the provisions of this section, every case not within the exceptions
stated in section 301 of this Act shall be heard before one or more heavmg
commissioners.

(2) WHEN NO HEARING REQUIRED.—No case in which the facts are agreed need

be presented for hearing before or consideration by a hearing commissioner if
the agency tribunal otherwise directs.
* (3) Deraunrs.—Notwithstanding the provisions of other Acts, no agency shall
be required to hold hearings when the parties in interest have failed to answer,
if so required, a complaint or other process of like effect duly served upon them,
or to appear when notified.,

SEC. 304. PowErs aND DUTIES -of HEARING COMMISSIONER.— (1) POWFRS AT
HEARING.—A hearing commissioner shall have power—

(a) to administer oaths and affirmations and take affidavits;

(b) to issue subpenas requiring the attendance and testimony of wit-
nesses and the production of books, contracts, papers, documents, and other
evidence;

(¢) to examine witnesses and receive evidence;

(d) to cause testimony to be taken by deposition;

(e) to regulate all proceedings in every hearing before him and, subject
to the established rules and regulations of the agency tribunal, to do all
acts and take all measures necessary for the efficient conduct of the hear-

ing; and

(f) to exclude evidence which is immaterial, irrelevant, unduly repe-
titious, or not of the sort upon which responsible persons are accustomed
to rely in serious affairs.

(2) DISOBEDIENCE OF LAWFUL ORDER.—If any person in proceedings before a
hearing commissioner disobeys or resists any lawful order or process, or refuses
to appear after having been subpenaed, or upon appearing refuses to take the
oath or affirmation as a witness, or thereafter refuses to be examined accord-
ing to law, the agency of which the hearing commissioner is an. officer shalt
certify the faets to the district court having jurisdiction, which shall thereupon
promptly hear the evidence as to the acts complained of, and, if the evidence
so warrants, order compliance or punish such person in the same manner and
fo the same extent as for contempt of the court.

(3) PREHEARING CONFERENCES.—In cases referred to him for that purpose, a
 hearing commissioner shall have power to initiate, conduct, or participate in
prehearing proceedings looking toward informal settlement or other disposition
of matters in controversy ; and he shall have power to direct the parties or their
representatives to appéar before him for a conference to consider—

(a) the simplification of the issues;

{b) the necessity or desirability of amendments to the pleadings;

(c) the possibility ef obtaining stipulations of fact and of docuwments
which will avoid unnecessary proof;

(d) the limitation of the number of expert witnesses; and

(e) such other matters as may aid in the dxsposmon of the case.

(4) HEARING COMMISSIONER'S DECISION.—EXcept as otherwise provided in thm
Act, when the evidence has been heard by a hearing commissioner opportunity
shall be given to the parties in interest to request findings of fact and conclusions
of law, and to file briefs or argue orally in accordance with the procedure pre-
scribed by the rules of the agency. The hearing commissioner shall find the facts,
formulate the conclusions of law, and enter a decision in the case. Such findings,
conclusions, and decision shall be stated in writing, served upon all parties in
interest, reported to the agency tribunal, and become part of the record; but in any
case wherein 'he deems it appropriate to do so, the hearing commissioner may
announce his decision orally on the record, and shall be required to state his find-
ings, conclusions, and decision more fully and in written form only if requested
to do so by a party or by the agency tribunal.

Src. 305. Powrrs aAND Dutiks oF CHIEF HEARING COMMISSIONER.—(1) PowEkr
TO HEAR CASES.—A chief hearing comrhissioner shall have the powers and duties
conferred on hearing commissioners by section 304 of this Act.
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- (2) OTHER POWERS AND DUTIES.—It shall be the duty of the chief hearing
commissioner of an agency to—

(a) assign hearing commissioners to cases; .

(b)y certify to the agency that the accumulation or urgency of cases await-
ing hearing or decision is such as to require the designation of one or more
temporary hearing commissioners, for the purpose of hearing a named case
or such cases within a period of not to exceed thirty days as may be assigned;

(c) certify to the agency that the public interest requires the extension of
the designation of a temporary hearing commissioner for such farther period,
not to exceed thirty days, as may be stated by him, subject to the possibility
of subsequent additional extension upon his further certification of contin-
uing necessity ; )

(d) assign another hearing commissioner to a case in which the hearing
commissioner originally assigned is unable to complete the hearing;

(e) direct that the findings of fact, conclusions, and decision in any case
be prepared and issued by a hearing commissioner other than the one who
presided at the hearing if the latter by reason of death, illness, removal
from office, termination of appointment, or unforeseen exigency is unable to
prepare the same within a reasonable time: Provided, however, That the
hearing commissioner to whom such assignment is made may order such
reargument or retrial as he may deem necessary to a just decision.

(3) AGENCIES WHERE NO CHIEF HEARING COMMISSIONER.—In an agency which
has no chief hearing conimissioner, the powers and duties assigned to the chief
hearing commissioner b. paragraph (2) of this section and by section 306 of this
Act shall be exercised by the agency tribunal or by an official of the agency
designated for that purpose by the ageney tribunal.

S£¢. 306. DISQUALIFICATION oF A HEARING COMMISSIONER.—Any party may file
with the chief hearing commissioner a timely affidavit of disqualification ¢f any
hearing commissioner assigned to hear any case, setting forth with particularity
the grounds of alleged disqualification. - After such hearing or investigation as
the chief hearing commissioner may deem proper, he shall promptly either find
the aflidavit without merit and direct the case to proceed as assigned or else assign
another hearing commissioner to the case. Where such an affidavit is found to
be without merit, the affidavit, any record made thereon, and the memorandum
decision and order of the chief hearing commissioner shall be made a part of
the record. A hearing commissioner shall withdraw from any case in respect
of which he deems himself disqualifiad for any reason. )

Sec. 307. Cases WHEN No Decision By HEARING COMMISSIONER REQUIKED.—
(1) CERTIFICATE OF EXISTENCE OF NOVEL OR COMPLEX QUESTIONS.—Upon the con-
clusion of the hearing in any case the hearing commissioner may certify to the
agency tribunal any questions or propositions of law concerning which instrue-
tions are desired for the proper decision of the case. Thereupon the agency
tribunal may either give binding instructions on the questions and propositions
certified or may require that the entire record in the case be transmitted to it
for consideration and decision.

(2) TRANSFER OF CASE ON PETITION.—Upon the conclusion of the hearing in any
case the agency tribunal, on petition of any private party therein and for good
cause shown, may direct that the entire record in the case be forthwith trans-
mitted to it for consideration and decision.

(3) OPPORTUNITY TO PRESENT ARGUMENT.—In any case brought before an agency
tribunal pursuant to this section, the parties shall be afforded opportunity to
request findings of fact and conclusions of law, and to file briefs or argue orally
before the agency tribunal.

Seo. 308. EFfFecT oF DecistoN oF HreaRING COMMISSIONER.— (1) FINALITY
WHEN NO APPEAL TAKEN OR REVIEW ORDERED~In the absence of timely appeal to
the agency tribunal, a decision of a hearing commissioner shall without further
proceedings become the final decision of the agency tribunal, and as such enforci-
ble or reviewable to the same extent and in the same manner as though it had
been duly entered by the ageney tribunal as its decision, judgment, order, award,
or other ultimate determination in the case; except that the agency head may
on its own motion direct that a decision of a hearing commissioner be reviewed
by it after notice to the parties and within such period of time and in accordance
with such rules as it may prescribe.

(2) REOPENING OF HEARING COMMISSIONER’s DECISION.—To the same extent and
in the same manner as may be permissible in respect of its own final decision,
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‘the agency tribunal may reopen and alter, modify, or set aside in whole or in
part any decision of a hearing commissioner which hag been unappealed and
-which has become final by operation of time.

Sec. 309. REVIEW oF HRARING COMMISSIONER'S DECISION BY AGENCY TRIBUNAL.—
(1) AsSIGNMENT OF ERRORS ON APPEAL—When an appeal is taken to the agency
-tribunal from the decision of a hearing commissioner, the appellant shall set
forth with particularity each error asserted, and only such questions as are
specified by the appellant’s petition for review and such portions of the record
a8 are specified in the supporting brief need be considered by the agency.
‘Where the appellant asserts that the hearing commissioner’s findings of fact are
-against the weight of the evidence, the agency may limit its consideration of this
ground of appeal to the inquiry whether the portions of the record cited disclose
-that the findings are clearly against the weight of the evidence.

(2) POWERS OF AGENCY TRIBUNAL ON APPEAL.—Upon the review of any case the
-agency tribunal shall afford parties reasonable opportunity for submitting argu-
ment. The ageney tribunal shall have jurisdiction to remand the case to the
hearing commissioner for the purpose of receiving further evidence or making
additional findings or to affirm, reverse, modify, or set aside in whole or in part
the decision of the hearing commissioner, or itself to make any finding which
in its judgment is proper upon the record. But if its findings differ materially
from those of the hearing commissioner, the agency tribunal shall file with its
decision a statement explaining the grounds of its determinations, with appro-
-priate references to the record.

Sec. 310. RECOBD oN APPEAL TO CourTs.—In any proceeding for judicial review,
restraint, or enforcement of an administrative order or other determination, it
shall not be necessary to print the complete record and exhibits in the case
-unless the court so orders. The moving party shall print as a supplement or
appendix to his brief (which may be separately bound) the pertinent pleadings,
-orders, decisions, opinions, findings, and conclusions of both the agency tribunal
and the hearing commissioner, together with relevant docket entries arranged
chronologically and such! other relevant portions of the record as it is desiréd
that the court shall read. Omissions shall be indicated, reference shall be made
to the pages of the typewritten transcript, and the names of witnesses shall be
indexed. The responding party shall similarly print such additional portions
of the record as it is desired the court shall read. The courts of the United
States may by rule amplify or modify the provisions of this section to further its
‘purpose.

Sec. 311. M1sTAKE oF REMEDY Notr To PrECLUDE JUDICIAL REVIEW.—When, in
a case pending in any United States court to review an order or determination
.of an agency, the order or determinatioun is subjeect to judicial review, but by a
procedure or before a court different from that chosen by the person seeking
Teview, the court may, instead of denying relief, take one or more of the following
«courses of action, on such conditions as it may deem just:

(a) proceed, 1f it has jurisdiction, as if the proper remedy had been sought;
or permit or direct such amendment, rehearing, or remand to a lower court as
it deéms appropriate for a proper review of the order; or

(b) permit transfer of the case to a court having jurisdiction to review the
.order.

SEc. 312. TIME oF TARING EFFEcT.—Sections 310, 311, and 313 of this title shall
take effect at ance. The remaining sections of this title shall take effect on Jan-
uary 1, 1942, or in any particular agency at any prior date upon order thereof,
‘when such agency shall conclude that available personnel and appropriations
permit such provisions, or any portion thereof, to hecome operative.

SEc. 313. RUuLEs AND REGULATIONS.—Each agency shall have authority from
time to time to make, amend, and rescind such rules and regulations as may be
necessary to carry out the provisions of this title.

TITLE IV—DECLARATORY RULINGS

Sec. 401. Power To IssUE Rurines.—Each agency tribunal shall have power
to issue declaratory rulings conecerning rights, status, and other legal relations
arising under the statute or the several statutes committed to its administra-
tion or arising under its regulations, in order to terminate a controversy or re-
move an uncertainty. The agency tribunal may refuse to render or enter a
declaratory ruhng where such ruling if made would not terminate the uncertainty
or controversy giving rise to the proceeding, or would itself be of uncertain
future application, or is deemed to have been sought for the purpose of delay, or
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would impede the determination of other proceedings then pending, or, in the
judgment of the agency tribunal, would be premature or otherwise inexpedient.

Skc. 402, EFFecT.—A declaratory ruling issued by an agency tribunal shall, in
the absence of reversal after appropriate judicial proceedings, have the same
force and effect and be binding in the same manner as a final order or other
determination of that agency tribunal.

Sec. 403. ParTiES.—When a declaratory ruling is sought, all persons shall be
made parties who have or claim any legal interest which would be affected by
the declaration, and no declaration shall prejudice the rights of persons not
parties to the proceeding.

Sec. 404. JupiciarL ReviEw.—Judicial review of a declaratory ruling made by
an agency tribunal may be had in the manner and to the same extent as final
orders or other determinations of that agency tribunal; except that this title
shall not be deemed to modify existing provisions of law applicable to closing
agreements concerning internal-revenue-tax matters. Refusal of a request that
a declaratory ruling be made shall not be subject to review in any manner.

[H. R. 339, 79th Cong., 1st sess.]

A BILL To improve the administration of justice by prescribing fair administrative
) procedure

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act, divided into sections, sub-
sections, and subparagraphs, may be cited as the “Administrative Procedure
Aect”, .

DEFINITIONS

“Agency” means each office, board, commission, independent establishment,
authority, corporation, department, bureau, division, institution, service, adminis-
tration, or other unit of the Federal Government other than Congress, the courts,
or the governments of the possessions, Territories, or the District of Columbia.
“Rule” means the written statement of any regulation, standard, policy, inter-
pretation, procedure, requirement, or other writing issued or utilized by any
agency, of general applicability and designed to implement, interpret, or state the
law or policy administered by, or the organization and procedure of, any agency ;
and “rule making” means the administrative procedure for the formulation of
a rule. “Adjudication” means the administrative procedure of any agency, and
“order” means its disposition or judgment (whether or not affirmative, negative,
or declaratory in form), in a particular instance other than rule making and
without distinction between licensing and other forms of administrative action

« or authority.
PUBLIC INFORMATION

Sec. 2. Except to the extent that there is directly involved any military, naval,
or diplomatic function of the United States requiring secrecy in the public
interest— '

(a) RurLes.—Hvery agency shall separately state and currently publish rules
containing (1) description of its complete internal and field organization, together
with the general course and method by which each type of matter directly
affecting private parties is channeled and determined; (2) substaritive regula-
tions authorized by law and adopted by the agency, as well as any statements of
general policy or interruptions framed by the agency and of general public appli-
cation; and (3) the nature and requirements of all formal or informal procedures
available to private parties, including instructions and simplified forms respecting
the scope and contents of all papers, reports, or examinations. All such rules
shall be filed with the Division of the Federal Register and currently published
in the Federal Register.

(b) RuLINGS AND ORDERS.—Every agency shall preserve and publish or make
available to public inspection all general rulings on questions of law and all
opinions rendered or orders issued in the course of adjudication, except to the
extent (1) required by rule for good cause and expressly authorized by law to be
held confidential or (2) relating to the internal management of the agency and
not directly affecting the rights of, or procedures available to, the public.

. (¢) RELEAsEs.—Except to the extent that their contents are included in the

86016—46—ser, 19——7
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materials issued or made available pursuant to subsections (a) and (b) of this
section, every agency shall, either prior to or upon issuance, file with or register,
and mail to the Division of the Federal Register all other releases intended for
general public information or of general application or effect; and the Division,
shall preserve and make all such filings available to public inspection in the
same manner as documents published in the Federal Register.

(d) ENrorcEMENT,—No person or party shall be prejudiced in any manner
for failure to avail himself of agency organization or procedure not published as
required by subsection (a) of this section. or for resort to such organization or
procedure. The Comptroller General shall disallow the expenditure of public
funds for the maintenance or operation of any agency organization or procedure
not published as requierd by subsection (a).

RuLe MakiNg

Sec. 3. Except to the extent that there is directly involved any military, naval,
or diplomatic function of the United States, and prior te the .issuance of any
rule—

(a) Norice—Every agency shall publish general notice of proposed rule mak-
ing, including (1) a statement of the time, place, and nature of public rule-making
procedures; (2) reference to the authority under which the rule is proposed;
and (3) a description of the subjects and issues involved; but this subsection
shall apply only to substantive rules, shall not be mandatory as to interpretative
rules, general statements of policy, or rules of agency organization or administra-
tive procedure, and shall not apply in cases in which notice is impracticable
because of unavoidable lack of time or other emergency.

(b) Prooepures.—In all cases in which notice of rule making is required pur-
suant to subsection (a) of this section, the agency shall afford interested parties -
an adequate opportunity, reflected in its published rules of procedure, to partici-
pate in the formulation of the proposed rule or rules through (1) submission of
written data or views, (2) attendance at conferences or consultations, or (3)
presentation of facts or argument at informal hearings. Parties unable to be
present shall be entitled as of right to submit written data or arguments. All
relevant matter presented shall be recorded or summarized and given full con-
sideration by the agency. The reasons and conclusions of the agency shall be
published upon the issuance or rejection of the rules or proposals involved.
Agencies are authorized to adopt procedures in addition to those required by
this section, including the promulgation of rules sufficiently in advance of their
effective date to permit the submission of criticisms or data by interested parties
and consideration and revision or suspension of the rules by the agency. Nothing
in this section shall be held to limit or repeal additional requirements imposed
by law. In place of the foregoing provisions of this subsection, in all cases in
‘which rules are required by statute to be issued only after a hearing the full
hearing and decision requirements of sections 6 and 7 shall apply. ~

(¢) PETITIONS.—Every agency authorized to issue rules shall accord any
interested person the right to petition for the issuance, amendinent, rescission,
or clarification of any rule, in conformity with adequate published procedures
for the submission and prompt consideration and disposition of such requests.

ADJUBICATION

‘SEc. 4. In every administrative adjudication in which the rights, duties, obli-
gations, privileges, benefits, or other legal relations of any person are required
by statute to be determined only after opportunity for an administrative hearing—

(a) Norice—In cases in which the agency is the moving party it shall give due
and adequate notice in writing specifying (1) the time, place, and nature of
relevant administrative proceedings, (2) the particular legal authority and
jurisdiction under which the proposed proceeding is to be had, and (3) the
matters of fact and law in issue. In instances in which private persons are the
moving parties, the agency or other respondents shall give prompt notice of
averments, claims, or issues controverted in fact or law. The statement of issues
of fact in the language of statutory standards delegating general authority or
- jurisdiction to the agency involved shall not be compliance with this subsection.

(b) ProcepURE.~—Prior to the adjudication of any case the agency shall afford
all interested parties the right and benefit of fair procedure for the settlement
or adjudication of all relevant issues through (1) an adequate opportunity for
the informal submission and full consideration of facts, claims, argument, offers of
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settlement, or proposals of adjustment; and (2) thereafter, to the extent that
the parties are unable to so determine any controversy by consent, full hearing
and decision shall be accorded the parties in conformity with sections 6 and 7.
In cases in which determinations rest upon physical inspections or tests, oppor-
tunity for fair and adequate retest or reinspection by superior officers shall be
provided, and thereafter hearing and decision in compliance with sections 6 and
7 shall be made available to the parties. In all instances in which statutes
authorize and unavoidable limitations of time or other substantial factors are
found to require summary action (whether of an emergency character or whether
preliminary, intermediate, or final, and including the issuance of stop orders
or their equivalents), no action so taken shall be lawful unless opportunity for
informal conference with the agency or with responsible officers thereof shall
first have been made available for the prompt adjustment or other fair disposition
by consent of all relevant issues of law or fact; and no summary action so taken
shall be lawful unless within a reasonable time thereafter the parties shall have
been afforded an adequate opportunity for hearing and decision in accordance
with sections 6 and 7.

(¢) DECLARATORY ORDERS.—Every agency shall make and issue declaratory
orders to terminate a controversy or to remove uncertainty as to the validity or
application of any administrative authority, discretion, rule, or order with the
same effect and subject to the same judicial review as in the case of other orders
of the agency ; but such orders shall be issued only upon the petition of a party in
interest, in conformity with the notice and procedure required by this section,
and to the extent that the agency is authorized by statute to issue orders after
administrative hearing.

ANCILLARY MATTERS

Sec. 5. In connection with any administrative rule making adjudication, im-
vestigation, or other proceeding or authority—

(a) APPEARANCE—EXcept as otherwise provided by sections 6 and 7, every
agency shall accord every person subject to administrative authority and every
barty or intervenor (in¢luding individuals, partnerships, corporations, associa-
tions, or public or private agencies or organizations of any character) in any
administrative proceeding or in connection with any administrative authorty
the right at all reasonable times to appear in person or by counsel before it and
its officers or employees, and shall afford such parties so appeéaring every reason-
able opportunity and facility for‘negotiation, information, adjustment, or formal
or informal determination of any issue, request, or controversy. Every person
personally appearing or summoned in any administrative proceeding shall be
freely accorded the right to be accompanied and advised by counsel. Every person
subject to administrative authority or party to any administrative proceeding
shall be entitled to a prompt determination of any matter within the jurisdiction
of any agency. In fixing the times and places for formal or informal proceedings
due regard shall be had for the convenience and necessity of the parties or their
representatives.

(b) InvesTticATIONS—No agency shall issue process, make inspections, require
reports, or otherwise exercise investigative powers except (1) as expressly au-
thorized by law, (2) within its jurisdiction, (3) where substantially necessary to
its operations, (4) through its regularly authorized representatives, (5) without
disturbing rights of personal privacy, and (6) in such manner as not to interfere
with private occupation or enterprise beyond the requirements of adequate law
enforcement. The exercise of such powers or use of any information so acquired
for the effectuation of purposes, powers, or policies of any other agency or person
shall be unlawful except as expressiy authorized by statute.

(c) SuBPENAs.—Every agency shall issue subpenas autherized by law to private
parties upon request. Upon contest of the validity of any administrative sub-
pena or upon the attempted enforcement thereof, the court which would have:
jurisdiction under section 9 hereof shall determine all questions.of law raised by
the parties, including the authority or jurisdiction of the agency in law or fact.
whether or not the compliance would be unreasonable or oppressive, and shal”
enforce (by the issuance of a judiecial order requiring the future production-¢
evidence under penalty of punishment for contempt in case of contumacious f«~
ure to do so) or refuse to enforce such subpena accordingly.

(d) DENiars.—EvVery agency shall give prompt notice of the denial, in whey..
or in part, of any application, petition, or other request of any private party.
Such notice shall be accompanied by a statement of the grounds for such. denial
and any further administrative procedures available to. sueh. party..
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(e) ReTrOacTIVITY.—NoO rule or order shall be retroactive or effective prior
to its publication or service unless such effect is both expressly authorized by
law and required for good cause. Such required publication or service sball pre-
cede for a reasonable time the effective date of the ruie or order.

(f) Recorps.—Upon proper request matters of official record shall be made
available to all interested persons except personal data, information required by
law to be held confidential, or, for good cause found and upon published rule,
other specified classes of information.

(g) ATTORNEYS.~—NO agency shall impose requirements for the admission of
attorneys to practice before it or its officers or employees; and attorneys in good
standing admitted to practice in the highest court of any State or other place
within the jurisdiction of the United States or in any Federal court shall, upon
their oral or written representation to that effect, forthwith be admitted to such
practice. No agency shall debar or suspend any such attorney from such practice
except for violation of law, and such action shall be subject to judicial review de
novo upon the law and the facts.

HEARINGS

Sec. 6. No administrative procedure shall satisfy the requirements of a full
hearing pursuant to section 3 or 4 unless—-

(a) PrEsipING OFFICERS,—(1) The case shall be heard by Commissioners or
Deputy Commissioners appointed as provided herein, except where statutes au-
thorize action by representatives of parties or organizations of parties. In the
event hearing or deciding officers are no longer in office or are unavailable because
of death, illness, or suspension, other such officers may be substituted in the sound
discretion of the Commissioners at any stage of proceedings required by this
section and section 7.

(2) The functions of all hearing officers, as well as of those participating in
decisions in conformity with section 7, shall be conducted in an impartial manner,
in accord with the requirements of this Act, with due regard for the rights of all
parties, and consistent with the orderly and prompt dispatch of proceedings. Such
officers, except to the extent required for the disposition of ex parte  matters au-
thorized by law, shall not engage in interviews with, orreceive evidence or argu-
ment from, any party directly or indirectly except upon opportunity for all other
parties to be present and in accord with the publiec procedures authorized by this
section and section 7. Copies of all communications with such officers shall
be served upon all the parties. Upon the filing-of a timely affidavit by any party
in interest, of personal bias or disqualification or conduct contrary to law, of
any such officer at any stage of proceedings, another Commissioner or Deputy
Commissioner, after hearing the faects, shall make findings, conclusions, and a
decision as to such disqualification which shall become a part of the record in
the case and be reviewable in conformity with section 9 and subsection (¢) of
section 7.

(3) By and with the advice and consent of the Senate, there shall be appointed
by the President three Commissioners, at an annual salary of $10,000, who shall
not be removable except for good cause shown, may annually designate one of
their number as the presiding Commissioner, and shall hold office for terms
of twelve years except that the first three appointments shall be for four, eight,
and twelve years, respectively, and any unexpired term shall be filled upon
appointment for the unexpired portion only.

(4) Without regard to the civil-service laws or the Classification Act, the Com-
missioners shall .appoint, in lieu of examiners now employed by agencies for the
performance of functions subject to this section and section 7, as many duly
qualified and competent Deputy Commissioners as may from time to time be
necessary for the hearing or decision of cases, who shall perform no other duties,
shall be removable only after hearing and for good cause shown, and shall receive
a fixed salary not subject to change except that the Commissioners shall survey
and adjust such salaries within minimum and maximum limits of $3,000 and
$9,000, respectively, in order to assure adequacy and uniformity in accordance
with the nature and importance of the duties performed.

(5) The Commissioners shall hear and decide cases or assign Deputy Com-
missioners to such duties in accordance with such rules as they may adopt and
publish in conformity with this Act, make such appointments and provide such
clerical assistance and facilities as may be necessary to the functions assigned
by this Act, and submit full annual reports to Congress in addition to such special
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reports or recommendations from time to time as they deem advisable. There
is authorized to be appropriated such funds as may be necessary for the purposes
of this section.

(¢) HeariNGg powERs.—Oflicers presiding at hearings shall have power, in ac-
cordance with the published rules of the agency so far as not inconsistent with
this Act or with the rules promulgated by the Commissioners provided in sub-
section (a) of this section, to (1) administer oaths and atfirmations ; (2) issue
such subpenas as may be authorized by law; (3) rule upon offers of proof and
receive relevant oral or documentary evidence; (4) take or cause depositions to
be taken whenever the ends of justice would be served thereby; (5) regulate the
course of the hearing or the conduct of the parties; (6) hold informal conferences
for the settlement or simplification of the issues by consent of the parties; (7) dis-
pose of procedural motions, requests for adjournment, and similar hatters ; and
(8) make or participate in decisions in conformity with section 7.

(d) EvibENce.—No sanction, prohibition, or requirement shall be imposed or-
grant, permission, or benefit withheld in whole or in part except upon relevant
evidence which on the whole record shall be competent, credible, and substantial.
The rules of evidence recognized in judicial proceedings conducted without a
jury shall govern the proof, decision, and administrative or judicial review of all
questions of fact. The character and conduct of every person or enterprise shall
be presumed lawful until the contrary shall have been shown by competent evi-
dence. Whenever the burden of proof is upon private parties to show right or
entitlement to privileges, permits, benefits, or statutory exceptions, their competent
evidence (other than opinions or conclusions) to that effect shall be presumed true
unless discredited or contradicted by other competent evidence. Every party
_shall have the right of cross-examination and the submission of rebuttal evidence
in open hearing, except that any agency may adopt procedures for the disposition
of contested matters in whole or in part upon the submission of sworn statements
or written evidence subject to opportunity for such cross-examination or rebuttal.
The taking of official notice as to facts beyond the proof adduced in conformity
with this section shall be unlawful unless of a matter of generally recognized or
scientific knowledge of established character and unless the parties shall both be
notified (either upon the record or in reports, findings, or decisions) of the specific
facts 8o noticed and accorded an adequate opportunity to show the contrary by
evidence.

(e) REcorp.—The transcript of testimony adduced and exhibits admitted in
conformity with this section, together with all pleadings, exceptions, motions,
requests, and papers filed by the parties, other than separately presented briefs
or arguments of law, shall constitute the complete and exclusive record and
be made available to all the parties.

DECISIONS

Sec. 7. In all cases in which an administrative hearing is required to be con-
ducted in conformity with section 6—

(1) INITIAL SUBMISSION.—At the conclusion of the reception of evidence, the
officer or officers who presided shall afford the parties adequate opportunity for
the submission of briefs, proposed findings and conclusions, and oral argument.

(b) Decision.—After the initial submission pursuant to subsection (a) of
this section, the officer or officers who heard the evidence shall find all the
relevant facts and enter an appropriate order, award, judgment, or other form
of determination. In the absence (within such reasonable time as it may
prescribe by general rule) of either an appeal to the agency (upon such specifica-
tion of errors as it may require by general rule) or review upon the agency’s
own motion and gpecification of issues, such decisions shall without further
proceeflings become final determinations and be effective, enforcible, and subject
to judicial review pursuant to section 9 to the same extent and in the same
manner as though. duly heard, decided, and entered by the agency itself.

) (c) AGE.NCY review.—Upon appeal to the agency from the decisions provided
in subsection (b) of this section, the highest authority in the agency shall (1)
afford the parties due notice of the specific issues to be reviewed, (2) provide
an adequate opportunity for the presentation of briefs, proposed findings -and
conclusions, and oral argument by the parties, and (8) affirm, reverse, modify,
change, alter, amend, remand, or set aside in whole or in part such decision;
but the failure of the parties to seek, or of the agency to require, such review
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shall not affect the right of judicial review pursuant to section 9. Such review
by the agency shall be confined to matters of law and administrative discretion.

(d) CONSIDERATIONS OF CASES.—AIl issues of fact shall be considered and
determined exclusively upon the record required to be made in conformity with
section 6. In the decision of any ease initially or upon review by the agency,
all hearing, deciding, or reviewing officers shall personally. consider the whole
or such parts of the record as are cited by the parties, with no other aid than
that of clerks or assistants who perform no other duties; and no such officer,
clerk, or assistant shall consult with or receive oral or wriften comment, advice,
data, or recommendations respecting any such case from other officers or em-
Pployees of the agency or from third parties.

(e) FiNpinGs AND OPINTONS.—AIl final decisions and determinations, whether
initially or upon review by the ultimate authority within the agency, shall be
stated in writing and accompanied by a statement of reasons, findings of fact,
and conclusions of law upon all relevant issues raised including matters of admin- -
istrative discretion as well as of law or fact. The findings, conclusions, and
stated reasons shall encompass all relevant facts of record and shall themselves
be relevant to, and adequate support, the decision and order or award entered,

(f) Service.——All administrative findings, conclusions, opinions, or statements
of reasons, rules, or orders required to be made in conformity with this section
shall be served upon all the parties and intervenors or other participants in
the proceeding as well as upon all persons whese attempted intervention or par-
ticipation has been denied and all interested persons who request in writing to be
S0 notified.

PENALTTES AND BENEFITS

Src. 8. In addition to all other limitations or requirements provided by law-—

(a) LiMiraTIoNs.—No agency shall by order, rule, or other act (1) impose or
grant any form of sanction or relief not specified by statute and within the juris-
diction expressly delegated to the agency by law; (2) withhold relief in deroga-
tion of private right or statutory entitlement ; or (3) impose sanctions inapplicable
to the factual situation presented in any case. Sanction or relief includes, but is
not limited to, the imposition, withholding, grant, denial, suspension, withdrawal,
‘revocation, or annulment, as the case may be, of any form of privilege, license,
permission, remedy, benefit, assistance, prohibition, requirement, limitation, pen-
alty, fine, taking or seizure of private property, or assessment of damages, costs,
charges, or fees. The exercise, or attempted exercise, of implied powers by any
agency to make substantive rules, adjudicate cases, or impose penalties or re-
quirements or withhold benefits is unlawful for any purpose.

{b) LicENsEs.—In addition to the requirements of subsection (a) of this sec-
tion, (1) in any case, except financial reorganization, in which an administrative
license (including permit, certificate, approval, registration, charter, membership,
or other form of permission) is required by law and due request is made therefor
such license ghall be deemed granted in full to the extent of the authority of the
agency unless the agency shall within not more than sixty days of such applica-
tion have made its decision or set the matter for formal proceedings required to
be conducted pursuant to sections 6 and 7 of this Act; (2) except in cases of
clearly demonstrated willfulness or those in which public health, morals, or safety
require otherwise, no withdrawal, suspension, revocation, or annulment of any
such license shall be lawful unless, prior to the institution of administrative pro-
ceedings therefor, any facts or conduct of which the agency has notice and which
may warrant such action shall have been called to the attention of the licensee
in writing and such person shall have been accorded a reasonable opportunity to
demonstrate or achieve compliance with all lawful requirements; (3) no such
license with reference to any business, occupation, or activity of a continuing
nature shall expire, in any case in which the holder thereof has made due and
timely application for a renewal or a new license, until such application shall
have been finally determined by the agency concerned.

(e¢) PusrLicity.—Except as expressly authorized by law, no agency shall,
directly or indirectly, issue publicity reflecting adversely upon any person, prod-
uct, commodity, security, private activity, or enterprise otherwise than by issu-
ance of the full texts of authorized public documents, impartial summaries of
the positions of all parties to any controversy, or the issuance of legal notice of
public proceedings within its jurisdiction.
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Juprcrart REevIEW

SEc. 9. In connection with any Act, rule, order, _process, or proceeding of any
agency—

(a) RIGHT OF REVIEW.—ANY par ty adversely affected shall be entitled to judi-
cial rev1ew of any issue of law in accordance with this section ; and every review-
ing court shall have plenary authority to render such dec151on and grant such
relief as right and justice may demand in conformity with law and this Act.

(b) ForMm oF acTioN.—In addition to judicial review incident to proceedings
for any form of crinjinal or civil enforcement of administrative rules, orders, or
process, the form of proceeding for judicial review shall be any special statutory
review proceeding relevant to the subject matter or, in the absence or inadequacy
thereof, any applicable form of legai action mcludmg actions for declaratory judg-
ments or writs of injunction or habeas corpus. Any.party adversely affected or
threatened to be so affected may, through declaratory judgment procedure with or
without prior resort to the issuing agency, secure a judicial declaration of rights
respecting the validity or application of any administrative act, rule, or order.
Except as otherwise provided in connection with special statutory review pro-
ceedings, any action for judicial review may be brought against one or more
of the following: (1) The agency in its official title at the time of the filing
of the proceeding; (2) the officer who is the head of, or one or more of the officers
complising the highest authority in, the agency; or (3) any one or more officers
acting in the manner challenged or enforcmg or authorlzed to enforce the rule
or order involved.

(¢) Courts axp VENUE—The review guaranteed by this section shall be had
upon application to the courts named in statutes especially providing for judicial
review or, in the absence or inadequacy thereof, to the district court of the United
States (including the District Court of the District of Columbia) in the State,
district, and division where the party seeking court review or any one of them
resides or has his principal place of business or in case such party is a corpora-
tiori then where it has its principal place of business or engages in business.
Whenever a court shall hold that it ig without jurisdiction on the ground that
application should have been made to some other court, if shall transmit the
pleadings and other papers to a court having jurisdiction which shall, after
permitting any necessary amendments, thereupon proceed as in other cases and
as though the proceeding had orlgmally been filed therein. In any case in which
application for such review is filed, timely amendments shall be permitted to state
additional or subsequent facts and seek additional remedies or relief. Any court
having jurisdiction of any part of any controversy regarding any administrative
action, rule, or order shall have full jurisdiction over all issues in such contro-
versy, with authority to grant all pertinent relief, nothwithstanding that some
other court may have jurisdiction of some of the issues or parties. The court
review herein provided shall be commeneed by the complaining party filing in
the office of the clerk of the district court having jurisdiction a written complaint
or petition setting forth the grounds of complaint and the relief sought. Service
of process shall be had and completed by sending by registered mail a true copy
of -the complaint or petition to the Attorney General of the United States, or
to any Assistant Attorney General of the United States at Washington, District
of Columbia, and thereupon the cause, except as herein otherwise provided, shall
be proceeded with in conformity with the applicable “Rules of Civil Procedure
for the District Courts of the United States.”

(d) REVIEWABLE AcTS.—Any rule shall be reviewable as provided in this see-
tion upon its judicial or administrative application or threatened application to
any person, situation, or subject; and, whether or not declaratory or negutive in
form or substance, any administrative act or order directing action, assessing
penalties, prohibiting conduct, affecting rights or property, or denying in whole
or in part claimed rights, remedies, privileges, permissions, moneys, or benefits
under the Constitution, statutes, or other law of the land, except to the extent
that any matter of fact is both substantially in dispute and expressly committed
by law to absolute executive diseretion, shall be subject to review pursuant to
this section; but only final actions, rules, or orders, or those for which there is
no other adequate judicial remedy (including the neglect, failure, or refusal of
any agency to act upon any application for a rule, order, permission, or the
amendment or modification there of, within the time prescribed by law or within
a reasonable time), shall be subject to such review; any preliminary or inter-



100 ADMINISTRATIVE PROCEDURE

mediate act or order not directly reviewable shall be subject to review upon the
review of final acts, rules, or orders; and any action, rule, or order shall be final
for purposes of the review guaranteed by this section notwithstanding that no
petition for rehearing, reconsideration, reopening, or declaratory order has been
presented to or ruled upon by the agency involved.

(e) InNTERIM RELIEF.—Unless the agency of its own motion.or on request shall,
as hereby authorized, postpone the effective date of any action, rule, or order
pending judicial review, every reviewing court; and every court to which a case
may be taken on appeal from, or upon application for certiorari or other writ to,
a reviewing court, shall have full authority to issue all necessary and appropriate
writs, restraining or stay orders, or preliminary or temporary injunctions, man-
datory or otherwise, required in the judgment of such court to preserve the status
or rights of the parties pending full review and determination as provided in this
section ; and any such court shall postpone the effective date of any administrative
action, rule, or order to the extent necessary to accord the parties a fair op-
portunity for judicial review of any substantial question of law. Whenever any
legal right, privilege, inimunity, permission, relief, or henefit expires or is denied,
withdrawn, or withheld, in whole or in part, statutes conferring administrative
authority in the premises shall be construed, to the extent that such courts so
order, to grant or extend the relief requested so far as necessary to preserve the
status of the parties or permit just determination and full relief pursuant to this
section.

(f) Score or REVIEW.—WIith reference to any action or the application, threat-
. ened application, or terms of any rule or order and notwithstanding the form of

the proceeding or whether brought by private parties for review or by public
officers or others for enforcement, the reviewing court shall consider and decide,
so far as necessary to its decision and where raised by the parties, all relevant
questions of law arising upon the whole record or such parts thereof as may
be cited by any of the parties. Upon such review, the court shall hold unlawful
such act or set aside such application, rule, order, or any administrative finding
or conclusion made, sanction or requirement imposed, or permission or benefit
withheld to the extent that it finds them (1) arbitrary or capricious; (2) con-
trary to constitutional right, power, privelege, or immunity; (3) in excess of
or without lawful authority, jurisdiction, or limitations or short of statutory
right, grant, privilege, or benefit; (4) made or issued without due observance
of procedures required by law; (5) unsupported by competent, material, con-
vincing, and substantial evidence, upon the whole record as reviewed by the
court, in any case in which the action, rule, or order is required by statute to
be taken, made, or issued after administrative hearing; or (6) unwarranted by
the facts to the extent that the facts in any case are subject to trial de novo by
the reviewing court. The court shall interpret and determine the applicability
of any administrative rule or order. The relevant facts shall be tried and de-
termined de novo by the original court of review in all cases in which adminis-
trative adjudications are, not required by statute to be made upon administrative
hearing, and in any case such court shall try and determine de novo the facts as
to the failure of any agency or agent thereof to comply with the provisions of
this Act. XExcept as to compromises or settlements freely entered, no contract
or other agreement shall be held to diminish the right or scope of review provided
by this section.

(g) ArpErLLATE REVIEW.—The judgment of any court of review shall be appeal-
able in accordance with existing provisions of law and, in any case in which
there is no appeal thereto as of right and probable ground appears that any
person has been denied the full benefit of this Act, reviewable by the Supreme
Court on writ of certiorari.

(h) OTHER PROVISIONS OF LAw.—All provisions or additional requirements of
law applicable to the judicial review of acts, rules, or orders generally or of
particular agencies or subject matter, except as the same may be inconsistent
with the provisions of this Act, shall remain valid and binding as shall all
statutory provisions expressly precluding judicial review of any agency or
function or prescribing a broader scope of review than that provided in this Act.

SEPARATION OF F'UNCTIONS

Skc. 10. No proceeding, rule, or order subject to the requirements of sections
f} and 7 shall be lawful unless with reference to that type of proceeding the agency
involved shall have previously and completely delegated either to one or more
of its responsible officers or to one or more of its members all investigative and
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prosecuting functions (over which the agency or its remaining membership
shall thereafter have exercised no control or supervision) and the officers
or members so designated shall have had no part in the decision or review of
such cases; andsin any agency in which the ultimate authority so subject to sec-
tions 6 and 7 is vested in one person, such individual shall wholly delegate such
investigating and prosecuting functions to responsible officers. In any com-
plaint or similar paper the agency may appear in name as the moving party;
and nothing in this section shall be taken to prevent the supervision, considera-
tion, or acceptance of settlements or adjustments by hearing or deciding officers,
Every general delegation and separation of functions required of any agency
by this section shall be specifically provided in its rules published pursuant to
section 2. .

CONSTRUCTION AND EFFECT

SEc. 11. Nothing in this Act shall be held to diminish the constitutional rights
of any person or to limit or repeal additional requirements imposed by statute
or otherwise recognized by law. Except as otherwise expressly authorized or
required by law, all rules, requirements, limitations, rights, privileges, and prece-
dents relating to evidence or procedure shall apply equally to public agencies
and private parties. If any provision of this Act or the application thereof is
held invalid, the remainder of this Act or other applications of such provision
shall not be affected. Every agency is hereby granted all necessary authority
to comply with the requirements of this Act; and no subsequent legislation shall
be held to supersede or modify the provisions of this Act unless such legislation
shall do so expressly and by reference to the provisions of this Act so affected.
This Act shall take effect three months after its approval except that sections 6
and 7 shall take effect six months after such approval. In any agency examiners
authorized by law may exercise the functions of commissioners or deputy com-
‘missioners provided by subsection (a) of section 6 until one year after the
termination of the present hostilities, and no preocedural requirement of this-
Act shall be mandatory as to any administrative proceeding formally initiated
or completed prior to the effective date of such requirement.

[H. R. 1117, 79th Cong., 1st sess.]

A BILL To improve the administration of justice by prescribing fair administrative
procedure

.Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act, divided into sections, subsections,
and subparagraphs, may be cited as the “Administrative Procedure Act”.

DEFINITIONS

“Agency” means each office, board, commission, independent establishment,
authority, corporation, department, bureau, division, institution, service, admin-
istration, or other unit of the Federal Government other than Congress, the
courts, or the governments of the possessions, Territories, or the District of
Columbia. “Rule” means the written statement of any regulation, standard,
policy, interpretation, procedure, requirement, or other writing issued or utilized
by any agency, of general applicability and designed to implement, interpret, or
state the.law or policy administered by, or the organization and procedure of,
any agency; and “rule making” means the administrative procedure for the
formulation of a rule. “Adjudication” means the administrative procedure of
any agency, and “order” means its disposition or judgment (whether or not
affirmative, negative, or declaratory in form), in a particular instance other
than rule making and without distinction between licensing and other forms of
administrative action or authority.

Pusric INFORMATION

Sec. 2. Except to the extent that there is directly involved any military, naval,
or diplomatic function of the United States requiring secrecy in the public
interest—

(a) Rures.—Every agency.shall separately state and currently publish rules
containing (1) descriptions of its complete internal and field organization,
together with the general course and method by which each type of matter directly
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affecting private parties is channeled and determined; (2) substantive regula-
tions authorized by law and adopted by the agency, as well as any statements
of general policy or interpretations framed by the agency and of general public
application; and (3) the nature and requirements of all formal or informal
procedures available to private parties, including instructions and simplified
forms respecting the scope and contents of all papers, reports, or examinations.
All such rules shall be tiled with the Division of the Federal Register and currently
_ published in the Federal Register.

(b) RuLINGS AND ORDERS.—Every agency shall preserve and publish or make
available to public inspection all general rulings-on questions of law and all
opinions rendered or orders issued in the course of adjudication, except to the
extent (1) required by rule for good cause and expressly authorized by law to
be held confidential or (2) relating to the internal management of the agency
and not directly affecting the rights of, or procedures available to, the public.

(c) Rereases.—Except to the extent that their contents are included in the
materials issued or made available pursuant to subsections (a) and (b) of this
section, every agency shall, either prior to or upon issuance, file with or register
and mail to the division of the Federal Register all other releases intended for
general public information or of general application or effect; and the Division
shall preserve and make .all such filings available to public inspection in the
same manner as documents published in the Federal Register.

(d) ENFORCEMENT.—No person or party shall be prejudiced in any manner
for failure to avail himself of agency organization or procedure not published
as required by subsection (a) of this section, or for resort to such organization
or procedure. The Comptroller General shall disallow the expenditure of public
funds for the maintenance or operation of any agency organization or pro-
cedure not published as required by subsection (a).

Rure MAKING

Skc. 3. Except to the extent that there is directly involved any military, naval,
or diplomatic function of the United States, and prior to the issuance of any
rule—

(a) Norice.—Every agency shall publish general notice of proposed rule mak-
ing, including (1) a statement of the time, place, and nature of public rule-
making procedures; (2) reference to the authority under which the rule is
proposed; and (3) a description of the subjects and issues involved; but this
subsection shall apply only to substantive rules, shall not be mandatory as to
interpretative rules, general statements of policy, or rules of agency organization
or administrative procedure, and shall not apply in cases in which notice is
impracticable because of unavoidable lack of time or other emergency.

(b) ProcepUREs.—In all cases in which notice of rule making is required
pursuant to subsection (a) of this section, the agency shall afford interested
parties an adequate opportunity, reflected in its published rules of procedure,
to pa1t1c1pate in the formulation of the provposed rule or rules through (1) sub-
mission of written data or views, (2) attendance at conferences or consulta-
tions, or (3) presentation of facts or argument at informal hearings. Parties
unable to be present shall be entitled as of right to submit written data or
arguments. All relevant matter presented shall be recorded or summarized and
given full consideration by the agency. The reasons and conclusions of the
agency shall be published upon the issuance or rejection of the rules or proposals
involved. Agencies are authorized to adopt procedures in addition to those
required by this section, including the promulgation of rules sufficient in advance
of their effective date to permit the submission of criticisms or data by in-
terested parties and consideration and revision or suspension of the rules by the
agency. Nothing in this section shall be held to limit or repeal additional
reqmrements 1mp0sed by law. In place of the foregoing provisions of this sub-
section, in all cases in which rules are required by statute to be issued only
after a hearing the full hearing and decision requirements of sections 6 and 7
shall apply.

(¢) PerITIONS.—Every agency authorized to issue rules shall accord any
interested person the right to petition for the issuance, amendment, rescission,
or clarificatton of any rule, in conformity with adequate published procedures
for the submission and prompt consideration and disposition of such requests.
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ADJUDICATION

SkEc. 4. In every administrative adjudication in which the rights, duties, obli-
gations, privileges, benefits, or other legal relations of any person are required
by statute to be determined only after opportunity for an administrative
hearing—

(a) Norice.—In cases in which the agency is the moving party it shall give
due and adequate notice in writing, specifying (1) the time, place, and nature
of relevant administrative proceedings, (2) the particular legal authority and
jurisdiction under which the proposed proceeding is to be had, and (3) the
matters of fact and law in issue. In instances in which private persons are
" the moving parties, the-agency or other respondents shall give prompt notiee
of averments, claims, or issues controverted in fact or law. The statement of
issues of fact in the language of statutory standards delegating general authority
or jurisdiction to the agency involved shall not be compliance with this sub-
section. .

(b) ProcepURe.—Prior to the adjudication of any case, the agency shall af-
ford all interested parties the right and benefit of tair procedure for the settle-
ment ¢r adjudication of all relevant issues through (1) an adequate opportunity
for the informal submission and full consideration of facts, claims, argument,
offers of settlement, or proposals of adjustment; and (2) thereafter, to the
extent that the parties are unable to so determine any controversy by consent,’
full hearing and decision shall be accorded the parties in conformity with sec-
tions 6 and 7. In cases in which determinations rest upon physical inspections
or tests, opportunity for fair and adequate retest or reinspection by superior
officers shall be provided, and thereafter hearing and decision in compliance
with sections 6 and 7 shall be made available to the parties. In all instances in
which statutes authorize and unavoidable limitations of time or other substan-
tial factors are found to require summary action (whether of an emergency
character or whether preliminary, intermediate, or final, and including the is-
suance of stop orders or their equivalents), no action so taken shall be lawful
unless opportunity for informal conference with the agency or with responsible
officers thereof shall first have been made available for the prompt adjustment
or other fair disposition by consent of all relevant issues of law or fact; and
no summary action so taken shall be lawful unless within a reasonable time
thereafter the parties shall have heen afforded an adequate opportunity for
hearing and decision in accordance with sections 6 and 7. .

(¢) DrCLARATORY ORDERS.—Every agency shall make and issue declaratory
crders fo terminate a controversy or to remove uncertainty as to the validity
or application of any administrative authority, discretion, rule, or order with
the same effect and subject to the same judicial review as in the case of other
orders of the agency; but such orders shall be issued only upon the petition
of a party in interest, in conformity with the notice and procedure required by
this section, and to the extent that the agency is authorized by statute to issue
orders after administrative hearing, :

ANCILLARY MATTERS

SEc. 5. In connection with any administrative rule making adjudication,
investigation, or other proceeding or authority—

(a) ArpEARANCE—EXcept as otherwise provided by sections 6 and 7, every
agency shall accord every person subject to administrative authority and every:
party or intervenor (including individuals, partnerships, corporations, associa-
tions, or public or private agencies or organizations of any character) in any
administrative proceeding or in connection with any administrative authority
the right at all reasonable times to appear in person or by counsel before it
and its officers or employees, and shall afford such parties so appearing every
reasonable opportunity and facility for negotiation, information, adjustment,
or formal or informal determination of any issue, request, or controversy.
Every person personally appearing or summoned in any administrative proceed-
ing shall be freely accorded the right to be accompanied and advised by counsel.
Lvery person subject to administrative authority or party to any admimistra-

. tive proceeding shall be entitled to a prompt determination of any matter within
the jurisdiction of any agency. In fixing the times and places for formal or
informal proceedings due.regard shall be had for the convenience and necessity
of the parties or their representatives.
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(b) INvesricaTions.—No agency shall issue process, make inspections, require
reports, or otherwise exercise investigative pewers except (1) as expressly
authorized by law, (2) within its jurisdiction, (8) where substantially necessary
fo its operations, (4) through its regularly authorized representatives, (5) with-
out disturbing rights of personal privacy, and (6) in such manner as not to
interfere with private occupation or enterprise beyond the requirements of ade--
quate law enforcement. The exercise of such powers or use of any information
so acquired for the effectuation of purposes, powers, or policies of any other agency
or person shall be unlawful except as expressly authdrized by statute.

(c) SuspeENAS.—Hvery agency shall issue subpenas authorized by law to
private parties upon request. Upon contest of the validity of any administrative
subpena or upon the attempted enforcement thereof, the court which would have
Jurisdiction under section 9 hereof shall determine all questions of law raised by
the parties, including the authority or jurisdiction of the agency in law or fact,
whether or not the compliance would be unreasonable or coppressive, and shall
enforce (by the issuance of a judicial order requiring the future production of
evidence under penalty of punishment for contempt in case of contumacious
failure to do so) or refuse to enforce such subpena accordingly.

(d) DENIALS.—Every agency shall give prompt notice of the denial, in whole
or in part, of any application, petition, or other request of any private party.
Such notice shall be accdmpanied by a statement of the grounds for such denial
and any further administrative procedures available to such party.

{e) RETROACTIVITY.—No rule or order shall be retroactive or effective prior to
its publication or service unless such effect is both expressly authorized by law
and required for good caiise. Such required publication or service shall precede
for a reasonable time the effective date of the rule or order.

{f) Recorps.—Upon proper request matters of official record shall be made
available to all interested persons except personal data, information required by
law to be held confidential, or, for good cause found and upon published rule,
other specified classes of information.

(g) ATTORNEYS.—No agency shall impose requirements for the admission of
attorneys to practice before it or its officers or employees; and attorneys in good
standing admitted to practice in the highest court of any State or other place
within the jurisdiction of the United States or in any Federal court shall, upon
their oral or written representation to that effect, forthwith be admitted to such
practice. No agency shall debar or suspend any such attorney from such prac-
tice except for violation of law, and such action shall be subject to judicial review
de novo upon the law and the facts, ’

HEARINGS

Sec. 6. No administrative procedure shall satisfy the requirements of a full
hearing pursuant to section 8 or 4 unless—

(a) PresipiNGg OFFICERS.—(1) The case shall be heard by Commissioners or
Deputy Commissionérs appointed as provided herein, except where statutes
authorize action by representatives of parties or organizations of parties. In
the event hearing or deciding officers are no longer in office or are unavailable
because of death, illness, or suspension, other such officers may be substituted
in the sound discretion of the Commissioners at any stage of proceedings required
by this section and section 7.

(2) The functions of all hearing officers, as well as of those participating in
decisions’in conformity with section 7, shall be conducted in an impartial manner,
in accord with the requirements of this Act, with due regard for the rights of all
parties, and consistent with the orderly and prompt dispatech of proceedings.
Such officers, except to the extent required for the disposition of ex parte matters
anthorized by law, shall not engage in interviews with, or receive evidence or
argument from, any party directly or indirectly except upon opportunity for all
other parties to be present and in accord with the public procedures authorized
by this section and section 7. Copies of all communications with such officers
shall be served upon all the parties. Upon the filing of a timely affidavit by any
party in interest, of personal bias or disqualification or conduct contrary to law
of any such officer at any stage of proceedings, another Commissioner or Deputy
Commissioner, after hearing the facts shall make findings, conclusions, and a
decision as to stich disqualification which shall become a part of the record in
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the case and be reviewable in conformity with section 9 and subsection (c) of
section 7. )

(3) By and with the advice and consent of the Senate, there shall be appointed
by the President three Commissioners, &t an annual salary of $10,000, who shall
not be removable except for good cause shown, may annually designate one of
their number as the presiding Commissioner, and shall hold office for terms of
twelve years except that the first three appointments shall be for four, eight, and
twelve years, respectively, and any unexpired term shall be filled upon appoint-
ment for the unexpired portion only.

(4) Without regard to the civil-service laws or the Classification Act, the Com-
missioners shall appoint, in lieu of examiners now employed by agencies for
the performance of functions subject to this section and section 7, as many duly
qualified and competent Deputy Commissioners as may from time to time be
necessary for the hearing or decision of cases, who shall perform no other duties,
shall be removable only after hearing and- for good cause shown, and shall
receive a fixed salary not subject to change except that the Commissioners shall
survey and adjust such salaries within minimum and maximum limits of $3,000
and $9,000, respectively, in order to assure adequacy and uniformity in accord-
ance with the nature and importance of the duties performed.

(5) The Commissioners shall hear and decide cases or assign Deputy Com-
missioners to such duties in accordance with such rules as they may adopt and
publish in conformity with this Act, make such appointments and provide suchi
clerical assistance and facilities as may be necessary to the functions assigned
by this Act, and submit full annual reports to Congress in addition to such special
reports or recomiendations from time to time as they deem advisable. There
is authorized to be appropriated such funds as may be necessary for the pur-
poses of this section.

(¢) HeariNg powErs.—Officers presiding at hearings shall have power, im
accordance with the published rules of the agency so far as not inconsistent with
this Act or with the rules promulgated by the Commissioners provided in sub-
section (a) of this section, to (1) administer oaths and affirmations; (2) issue
such subpenas as may be authorized by law; (8) rule upon offers of proof and
receive relevant oral or documentary evidence; (4) take or cause depositions to
be taken whenever the ends of justice would be served thereby; (5) regulate
the course of the hearing or the conduct of the parties; (6) hold informal com-
ferences for the settlement or simplification of the issues by consent of the
parties; (7) dispose of procedural motions, requests for adjournment, and
similar matters; and (8) make or participate in decisions in conformity with
section 7.

(d) EvipeNcE—No sanction, prohibition, or requirement shall be imposed or
grant, permission, or benefit withheld in whole or in part except upon relevant
evidence which on the whole record shall be competent, credible, and substan-
tial. The rules of evidence recognized in judicial proceedings conducted without
a jury shall govern the proof, decision, and administrative or judicial review of
all questions of fact. The character and conduct of every person or enterprise
shall be presumed lawful until the contrary shall have been shown by competent
evidence. Whenever the burden of proof is upon private parties to show right or
entitlement to privileges, permits, benefits, or statutory exceptions, their com-
petent evidence (other than opinions or conclusions) to that effect shall be
presumed true unless discredited or contradicted by other competent evidence.
Every party shall have the right of cross-examination and the submission of
rebuttal evidence in open hearing, except that any agency may adopt procedures
for the disposition of contested matters in whole or in part upon the sub-
mission of sworn statements or written evidence subject to opportunity for such
cross-examination or rebuttal. The taking of official notice as to facts beyond
the proof adduced in conformity with this section shall be unlawful unless of
a matter of generally recognized or scientific knowledge of established charac-
ter and unless the parties shall both be notified (either upon the record or in
reports, findings, or decisions) of the specific facts so noticed and accorded anm
adequate opportunity to show the contrary by evidence.

(e) Recorp.—The transcript of testimony adduced and exhibits admitted in
conformity with this section, togethér with all pleadings, exceptions, motions,
requests, and papers filed by the parties, other than separately presented briefs or
arguments of law, shall constitute the complete and exclusive record and be made
available to all the parties. :
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DEcCIsToNS

Skc. 7. In all cases in which an administrative hearing is required to be con-
ducted in conformity with section 6—

(a) INITIAL SUBMISSION.—Af the conclusion of the reception of evidence, the
officer or officers who presided shall afford the parties adequate opportunity for
the submission of briefs, proposed findings and conclusions, and oral argument.

(b) Decrsion.—After the initial submission pursuant to subsection (a) of
this section, the officer or officers who heard the evidence shall find all the
relevant facts and enter an appropriate order, award, judgment, or other form
-of determination. In the absence (within such reasonable time as it may pre-
scribe by general rule) of either an appeal to the agency (upon such specification
-of errors as it may require by general rule) or review upon the agency’'s own
motion and specification of issues, such decisions shall without ‘further pro-
«ceedings become final determinations and be effective. c¢nforeible, and subject
t0 judicial review pursuant to section 9 to the same extent and in the same
manner as though duly heard, decided, and entered by the agency itself,

{¢) AcENCY REVIEW.—Upon appeal to the agency from the decisions provided
in subsection (b) of this section, the highest authority in the agen¢y shall (1)
afford the parties due notice of the specific issues tc be reviewed, (2) provide
an adequate opportunity for the presentation of briefs, proposed findings and
conclusions, and oral argument by the parties, und (3) affirm. reverse, modify,
change, alter, amend, remand, or set aside in whole or in part such decision;
but the failure of the parties to seek, or of the agency to require, such review
shall not affeét the right of judicial review pursuant to sectioh 9. Such review
by the agency shall be confined to matters of law and administrative discretion.

(d) CONSIDERATION OF CASES.—AIll issues of fact shall be considered and de-
termined exclusively upon. the record required to be made in conformity with
section 6. In the decision of any case initially or upon review by the agency,
all hearing, deciding, or reviewing officers shall personally consider the whole
or such parts of the record as are cited by the parties, with no other aid than
that of clerks or assistants who perform no other duties; and no such officer,
clerk, or assistant shall consult with or receive oral or wrilten ¢cocmment, advice,
data, or recommendations respecting any such case from other officers or
employees of the agency or from third parties.

(e) FINDINGS AND OPINIONS.—All final decisicns and deterniinations, whether
initially or upon review by the ultimate authority within the agency, shall be
stated in writing and accompanied by a statement of reasons, findings of fact.
and conclusions of law upon all relevant issues raised including matters of
administrative discretion as well as of law or fact. The findings, conclusions,
and stated reasons shall encompass all relevant facts of record and shall them-
selves be relevant to, and adequate support, the decision and order or award
entered.

(f) SErvice—AIll administrative findings, conclusions, opinions, or state-
raents of reasons, rules, or orders,required to be made in conformity with this
section shall be served upon all the parties and intervenors or other participants
in the proceeding as well as upon. all persons whose attempted intervention or
participation has been denied and all interested persons who request in writing
to be so notified.

PENALTIES AND BENEFITS

SEec. 8. In addition to all other.limitations or requirements provided by law—

(a) LimITaTioNs.—No agency shall by order, rule, or other act (1) impose or
grant any form of sanction or relief not specified by statute and within the juris-
diction expressly delegated to the agency by law; (2) withhold relief in deroga-
gation of private right or statutory entitlement; or (3) impose sanctions inap-
plicable to the factual situation presented in any case. Sanction or relief in-
cludes, but is not limited to, the imposition, withholding, grant, denial, suspen-
sion, withdrawal, revocation or annulment, as the case may be, of any form of
privilege, license, permission, remedy, benefit, assistance, prohibition, require-
ment, limitation, penalty, fine, taking or seizure of pnvate property, or assess-
ment of damages, costs, charges, or fees. The exercise, or attempted exercise,
of implied powers by any agency to make substantive rules, adjudicate cases, or
impoqe penalties or requirements or withhold benefits is unlawful for any pur-

(b) LicENSEs.—In addition to the requirements of subsection (a) of this
section, (1) in any case, except financial reorganization, in which an adminis-
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trative license (including permit, certificate, approval, registration, charter,
membership, or other form of permission) is required by law and due request
is made therefor such license shall be deemed granted in full to the extent of
the authority of the agency unless the agency shall within not more than sixty
days of such application have made its decision or set the matter for formal
proceedings required to be conducted pursuant to sections 6 and 7 of this Act;
(2) except in cases of clearly demonstrated willfulness or those in which publie
health, morals, or safety require otherwise, no withdrawal, suspension, revoca-
tion, or annulment of any such license shall be lawful unless, prior to the in-
stitution of administrative proceedings therefor, any facts or conduct of which
the agency has notice and which may warrant such action shall have been called
to the attention of the licensee in writing and such person shall have been ac-
corded a reasonable opportunity to demonstrate or achieve compliance with all
lawful requirements; (3) no such license with reference to any business, occu-
pation, or activity of a continiding nature shall expire, in any case in which the
holder thereof has made due and timely application for a renewal or a new license,
until such application shall have been finally determined by the agency con-
cerned.

(c) PusruicrrY.—Except as expressly authorized by law, no agency shall,
directly or indirectly, issue publicity reflecting adversely upon any person, prod-
uct, commodity, security, private activity, or enterprise otherwise than by
issuance of the full texts of authorized public documents, impartial summaries
of the positions of all parties to any controversy, or the issuance of legal notice
of public proceedings within its jurisdiction. 4

JuDICIAL REVIEW

SEC. 9. In connection with any Act, rule, order, process, or proceeding of any
agency— <

(a) RIGHT oF REVIEW.—Any party adversely affected shall be entitled to judicial
review of any issue of law in accordance with this section; and every reviewing
court shall have plenary authority to render such decision and grant such relief
as right and justice may demand in conformity with law and this Act.

(b) ForM or.acTION.—In addition to judicial review incident to proceedings for
any form of criminal or civil enforcement of administrative rules, orders, or
process, the form of proceeding for judicial review shall be any special statutory
review proceeding relevant to the subject matter or, in the absence or inadequacy
thereof, any applicable form of legal action including actions for declaratory
judgments or writs of injunction or habeas corpus. Any party adversely affected
or threatened to be so affected may, through declaratory judgment procedure with
or without prior resort to the issuing agency, secure a judicial declaration of
rights respecting the validity or application of any administrative act. rule, or
order. Except as otherwise provided in connection with special statutory review
proceedings, any action for judicial review may be brought against one or more
of the following: (1) The agency in its official title at the time of the filing
of the proceeding; (2) the officer who is the head of, or one or more of the officers
comprising the highest authority in, the agency:; or (3) any one or more officers
acting in the manner challenged or enforcing or authorized to enforce the rule
or order involved. '

(¢) Courrs anp VENUE—The review guaranteed by this section shall be had
upon application to the courts named in statutes especially providing for judicial
review or, in the absence or inadequacy thereocf, to the district court of the United
States (including the District Court of the District of Columbia) in the State,
district, and division where the party seeking court review or any one of them
resides or has his principal place of business or in case such party is a corpora-
tion then where it has its principal place of business or engages in business.
Whenever a court shall hold that it is without jurisdiction on the ground that
application should have been made to some other court, it shall transmit the
pleadings and other papers to a court having jurisdiction which shall, after per-
mitting any necessary amendments, thereupon proceed as in other cases and as
though the proceeding had originally been filed therein. In any case in which
application for such review is filed, timely amendments shall be permitted to
state additional or subsequent facts and seek additional remedies or relief. Any
court having jurisdiction of any part of any controversy regarding any adminis-
trative action, rule, or order shall have full jurisdiction over all issues in such
controversy, with authority to grant all pertinent relief, notwithstanding that
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some other court may have jurisdiction of some of the issues or parties. The
court review herein provided shall be commenced by the complaining party filing
in the office of the clerk of the district court having jurisdietion a written com-
plaint or petition setting forth the grounds of complaint and the relief sought.
Service of process shall be had and completed by sending by registered mail a
true copy of the complaint or petition to the Attorney General of the United
States, or to any Assistant Attorney General of the United States at Washington,
District of Columbia, and thereupon the cause, except as herein otherwise pro-
vided, shall be proceeded with in conformity with the applicable “Rules of Civil
Procedure for the District Courts of the United States.” )

(d) REVIEWABLE ACTS.—Any rule shall be reviewable as provided in this sec-
tion upon its judicial or administrative application or threatened application
to any parson, situation, or subject; and, whether or not declaratory or negative
in form or substance, any administrative act or order directing action, assessing
penalties, prohibiting conduct, affecting rights or property, or denying in whole
or in part claimed rights, remedies, privileges, permissions, moneys, or benefits
under the Constitution, statutes, or other law of the land, except to the extent
that any matter of fact is both substantially in dispute and expressly committed
by law to absolute executive discretion, shall be-subject to review pursuant to
this section; but only final actions, rules, or orders, or those for which there is
no other adequate judicial remedy (including the neglect, failure, or refusal of
any agency to act upon any application for a rule, order, permission, or the
amendment or modification thereof, within the time prescribed by law or within
a reasonable time), shall be subject to such review; any preliminary or inter-
mediate act or order not directly reviewable shall be subject to review upon the
review of final acts, rules, or orders; and any action, rule, or order shall be final
for purposes of the review guaranteed by this section notwith standing that no
petition for rehearing, reconsideration, reopening, or declaratory order has been
presented to or ruled upon by the agency involved.

(e) InTERTM BrLIEF.—Unless the agency of its own motion or on request shall,
as hereby authorized, postpone the effective date of any action, rule, or order
pending judicial review, every reviewing court, and every court to which a case
may be taken on appeal from, or upon application for certiorari or other writ to,.
a reviewing court, shall have full authority to issue all necessary and appropriate
writs, restraining or stay orders, or preliminary or temporary injunctions, manda-
tory or otherwise, required in the judgment of such court to preserve the status.
or rights of the parties pending full review and determination as provided in
this section ; and any such court shall postpone the effective date of any adminis--
trative action, rule, or order to the extent necessary to accord the parties a fair-
opportunity for judicial review of any substantial question of law. Whenever-
any legal right, privilege, immunity, periission, relief, or benefit expires or is.
denied, withdrawn, or withheld, in whole or in part, statutes conferrng adminis-
trative authority in the premises shall be construed, to the extent that such courts:
so order, to grant or extend the relief requested so far as necessary to preserve:
the status of the parties or permit just determination and full relief pursuant
to this section. :

(f) Score or REVIEW.—WIith reference to any action or the application, threat-
ened application, or terms of any rule or order and notwithstanding the form
of the proceeding or whether brought by private parties for review or by public-
officers or others for enforcement, the reviewing court shall consider and decide
80 far as necessary to its decision and where raised by the parties, all relevant
questions of law, arising upon the-whole record or such parts thereof as may
be cited by any of the parties. TUpon such review, the court shall hold unlawful
such act or set aside'such application, rule, order, or any administrative find-
ing or eonclusion made, sanction or requirement imposed, or permission or:
benefit withheld to the extent that it finds them (1) arbitrary or capricious;
(2) contrary to constitutional right, power, privilege, or immunity; (3) in
excess of or without lawful authority, jurisdiction, or limitations or short
of statutory right, grant, privilege, or benefit; (4) made .or issued without
due observance of procedures required by law; (5) unsupported by competent,
material, convincing, and substantial evidence, upon the whole record as:
reviewed by the court, in any case in which the action, rule, or order is required
by statute to be taken, made, or issued after administrative hearing; or (6):
unwarranted by the facts to the extent that the facts in any case are subject
to trial de novo by the reviewing court. The court shall interpret and deter--
mine the applicability of any administrative rule or order. The relevant facts:
shall be tried and determined de novo by the original court of review in all
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cases in which administrative adjudications are not required by statute to be
made upon administrative hearing, and in any case such court shall try and
determine de novo the facts as to the failure of any agency or agent thereof
to comply with the provisions of this Act. Except as to compromises or settle-
ments freely entered, no contract or other agreement shall be held to diminish
the right or scope of review provided by this section.

(g) APPELIATE REVIEW.—The judgment of any court of review shall be
appealable in accordance with existing provisions of law and, in any case in
which- there is no appeal thereto as of right and probable ground appears that
any person has been denied the full benefit of this Act, reviewable by the Supreme
Court on writ of certiorari.

(h) OTHER PROVISIONS OF LAW.—All provisions or additional requirements of
law applicable to the judicial review of acts, rules, or orders generally or of
particular agencies or subject matter, except as the same may be inconsistent
with the provisions of this Act, shall -remain valid and binding as shall all
statutory provisions expressly precluding judicial review of any agency or
function or prescribing a broader scope of review than that provided in this Act.

SEPARATION OF FUNCTIONS

Sec. 10. No proceeding, rule, or order subject to the requirements of sections
6 and 7 shall be lawful unless with reference to that type of proceeding the agency
involved shall have previously and completely delegated either to one or more
of its responsible officers or to one or more of its members all investigative and
prosecuting functions " (over which the agency or its remaining membership
shall thereafter have exercised no control or supervision), and the officers or
Inembers so designated shall have had no part in the decision or review of such
cases; and, in any agency in which the ultimate authority so subject to sections
€ and 7 is vested in one person, such individual shall wholly delegate such in-
vestigating and prosecuting functions to responsible officers. In any complaint
or similar paper the agency may appear in name as the moving party; and
nothing in this section shall be taken to prevent the supervision, consideration, or
acceptance of settlements or adjustments by hearing or deciding officers. Every
general delegation and separation of functions required of any agency by this
section shall be specifically provided in its rules published pursuant to section 2.

CONSTRUCTION AND EFFECT

Sec. 11. Nothing in this Act shall be held to diminish the constitutional rights
of any person or to limit or repeal additional requirements imposed by statute
or otherwise recognized by law. Except as otherwise expressly authorized or re-
quired by law, ail rules, requirements, limitations, rights, privileges, and prece-
dents relating to evidence or procedure shall apply equally to public agencies
and private parties. If any provision of this Act or the application thereof is
held invalid, the remainder of this Act or other applications of such provision .
shall not be affected. Every agency is hereby granted all necessary authority
to comply with the requirements of this Act; and no subsequent legislation shall
be held to supersede or modify the provisions of this Act unless such legislation
shall do so expressly and by reference to the provisions of this Act so affected.
This Act shall take effect three months after its approval except that sections
6 and 7 shall take effect six months after such approval. In any agency exam-
iners authorized by law may exercise the functions of commissioners or deputy
commissioners provided by subsection (a) of section 6 until one year after the
termination of the present hostilities, and no procedural requirement of this
Act shall be mandatory as to any administrative proceeding formally initiated or
completed prior to the effective date of such requirement.

[H. R. 1203, 79th Cong., 1st sess.]

A BILL To 1mprove the administration of justice by presecribing fair administrative
procedure

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the “Admin-
istrative Procedure Act.”

86016—46-—ser. 19——-8
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DEFINITIONS

Sec. 2. Asused in this Act—

(a) AcENcyY.—“Agency” means each authority of the Government of the United
‘States other than Congress, the courts, or the governments of the possessions,
‘Territories, or the District of Columbia. Except as to the requirements of sec-
tion 3, there shall be excluded from the operation of this Act (1) functions which
by law expire on the termination of present hostilities, within any fixed peried
thereafter, or before July 1, 1947, and (2) agencies composed of representatives
of the parties or of organizations of the parties to the disputes determined by
them.

(b) Person aNp parRTY.—“Person” includes individuals, partnerships, corpora-
tions, associations, or public or private organizations of any character other than
agencies. “Party” includes any person or agency pdrri(ipating, or properly
seeking and entitled to participate, in any agency proceeding or in proceedings
for judicial review of any agency action.

(¢) RULE AND RULE MAKING.—“Rule” means the whole or any part of any
agency statement of general applicability designed to implement, interpret, or
prescribe law or policy or to describe the organization, procedure, or practice
requirements of any agency. “Rule making” means agency process for the
formulation, amendment, or repeal of a rule.

(d) ORDER AND ADJUDICATION.—“Order” means the whole or any part of the
final disposition or judgment (whether or not affirmative, negiative, or declaratory
in form) of any agency, and “adjudication” means its process, in a particular in-
stance other than rule making but including licensing.

(e) LICENSE AND LICENSING.—“License” inecludes the whole or part of any
agency permit, certificate, approval, registration, charter, membership, or other
form of permission. ‘“Licensing” means agency process respecting the grant,
renewal, denial, revocation, suspension, annulment, withdrawal, limitation, or
conditioning of a liceuse.

(f) SANCTION AND RELIEF.—‘‘Sanction” includes, in whole or part by an agency,
any (1) prohibition, requirement, limitation, or other condition upon or depri-
vation of the freedom of any person; (2) withholding of relief; (8) imposition
of any form of penalty or fine; (4) destruction, taking, seizure, or withholding of
property; (5) assessment of damages, reimbursement, restitution, compensation,
costs, charges, or fees; or (6) requirement of a license or other compulsory or
restrictive act. ‘“Relief” includes, in whole or part by an agency, any (1) grant
of money, assistance, authority, exemption, privilege, or remedy; (2) recognition
of any claim, right, or exception; or (3) taking of other action beneficial to any
person,

(g) AGENCY AcTiON.—For the purposes of section 10, “agency action” includes
the whole or part of every agency rule, order, license, sanction, relief, or the
equivalent or denial thereof and including in each case the supporting procedures,
findings, conclusions, and reasons required by law.

PUBLIC INFORMATION

SEc. 3. Except to the extent that there is directly involved any military, naval,
or diplomatic function of the United States requiring secrecy in the public
interest—

(a) Rures.—IEvery agency shall separately state and currently publish (1)
descriptions of its internal and field organization; (2) a statement of the general
course and method by which each type of matter directly affecting any person
or party is channeled and determined, including the nature and requirements of
all formal or informal procedures available as well as forms and instructions as
to the scope nd contents of all papers, reports, or examinations; and (8) sub-
stantive regulations adopted as authorized by law and statements of general policy
or interpretations framed by the agency. No person shall in any manner be
held liable or prejudiced for compliance with such rules or for failure to resort to
organization or procedure not so published.

(b) RuriNes aND omrpERs.—Every ageney shall publish or make available to
public inspection all generally applicable rulings on questions of law and all final
opinions or orders in the adjudication of cases except to the extent (1) not
utilized as precedents and required by published rule for gocd cause to be held
confidential or (2) relating to the internal management of the agency and not
directly affecting public substantive or procedural privileges, rights, or duties.
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RULE MAKING

Sec. 4. Except to the extent that there is directly involved any military, naval,
or diplomatic function of the United States—

(a) Norice—General notice of proposed substantive rule making shall be pub-
lished, including (1) a statement of the time, place, and nature of public rule
making proceedings; (2) reference to the authority under which the rule is
proposed ; and (3) either the terms or substance of the proposed rule or a descrip-
tion of the subjects and issues involved. FExcept in cases in which rules are not
required by statute to be made after opportunity for agency hearing, this sub-
section shall not apply to interpretative rules, general statements of policy,
rules of agency -organization, procedure, or practice, or in any situation in which
the agency for good cause finds notice and public procedure thereon impracticable
because of unavoidable lack of time or other emergency.

(b) ProceEpures.—After notice required by this section, the agency shall afford
interested parties an opportunity to participate in the rule making through sub-
mission of written data, views, or argument with or without opportunity to
present the same orally in any manner. After consideration of all relevant matter
presented the agency shall, upon adoption or rejection of proposals, publish its
reasons and conclusions. To the extent that rules are required by law to be
made upon the record of an agency hearing, or after opportunity therefor, the
requirements of sections 7 and 8.shall apply in place of the prior provisions
«of this subsection.

(c) Prritions.—To the extent that an agency is authorized to issue rules it
shall accord any interested person the right to petition for the issuance, amend-
1ent, or rescission of a rule.

ADJSUDICATION

SEc. 5. In every case of adjudication required by statute to be determined after
-opportunity for an agency hearing, except to the extent that there is directly
involved any matter subject to a subsequent trial of the law and the facts de novo
in any court—

(a) Norrce-—Persons entitled to notice shall be informed of (1) the time,
Pplace, and nature of agency proceedings; (2) the legal authority and jurisdiction
under which the proposed proceedings are to be had; and (3) the matters of
fact and law in issue. In instances in which private persons are the moving
parties, other parties to the proceedmg shall give prompt notice of issues. contro-
verted in fact or law.

(b) ProcEDURE.—The agency shall afford all interested parties opportunity for
the settlement or adjudication of relevant issues through (1) the submission
-and consideration of facts, argument, offers of settlement, or proposals of adjust-
‘ments and (2) to the extent that the parties are unable to so determine any
controversy by consent, hearing, and decision upon notice -and in conformity
‘with sections 7 and 8. The same officers who preside at the receptiop of evidence
pursuant to section 7 shall make the recommended decision or initial decision
pursuant to section 8, except in determining applications for licenses or where
such officers become unavailable to the agency.

(e) SEPARATION OF FUNCTIONS.—No officer, employee, or agent engaged in the
-performance of investigative or prosecuting functions for any agency shall par-
ticipate or advise in the decision, recommended decision, or agency review
pursuant to section 8 except as witness or counsel in public proceedings. This
-subsection shall not prevent the agency from supervising the issuance of process
-or similar papers or from appearing thereon as a party.

(d) DEcLARATORY ORDERS.—The agency is authorized, with like effect as in the
-case of other orders, to issue a declaratory order to terminate a controversy or
remove uncertainty.

ANCILLARY MATTERS

Sec.-6. In connection with any proceeding or authority—

(a) ArpesraNcE.—Every interested person shall be accorded the right to ap-
per in person or by counsel or other qualified representative before any agency
or its responsible officers or employees to secure information or for the prompt
negotiation, adjustment, or determination of any issue, request, or controversy.
Every person appearing or summoned in any agency proceeding shall be freely
accorded the right to be accompanied and advised by counsel. In fixing the
times and places for proceedings, regard shall be had for the convenience and
necessity .of the parties or their representatives.
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(b). INVESTIGATIONS.—No process, requirement of a report, demand for in-
spection, or other investigative act or demand shall be enforcible in any manner-
or for any purpose except (1) as expressly authorized by law, (2) within the-
Jjurisdiction of the agency, (3) without denying rights of personal privilege or-
personal privilege or privacy, and (4) in furtherance of requirements of law-
enforcement. - Every person required to submit data or evidence shall be en-
titled to retain or procure a copy or transcript thereof. ' -

(c) SuePENAs.—Subpenas authorized by law shall be issued to any party
upon request and, as may be required by rules of procedure, upon a statement
or showing of general relevance, necessity, or reasonable scope of the evidence
sought. Upon any contest of the validity of a subpena or similar process or
demand, the court shall determine all relevant questions of law raised by the-
parties, including the authority or jurisdiction of the agency, and in any pro-
ceeding for enforcement shall enforce (by the issuance of an order requiring.
the production of the evidence or data under penalty of punishment for con-
temipt in a case of contumacious failure to do so) or refuse to enforce such
subpena accordingly.

(d) DENIiars.—Prompt notice shall be given of the denial in whole or part of
any application, petition, or other request of any person.. Such notice shall be:
accompanied by a reference to any further agency procedure available to such
persor(li and, except to the extent affirming prior denial, a simple statement ot
grounds.

(e) EFFECTIVE DATES.—The required publication or service of any substantive-
and effective rule (other than one granting exemption or relieving restriction)
or final and affirmative order (except the grant or renewal of a license) shall
precede for not less than thirty days the effective date thereof except as other-
wise authorized by law and provided by the agency upon good cause found.

(f) PusLic rEcorps.—Matters of official record shall be available to interested
persons except personal data, information required by law to be held confidential,
or, for good cause found and upon published rule, other specified ciasses of”
information.

HEARINGS

SEc. 7. Ina hearing pursuant to sections 4 or 5— .

(a) PrEsIDING OFFIcERS.—There shall preside at the taking of evidence (1) the-
agency or (2) one or more subordinate hearing officers designated from members
of the body which comprises the agency, State representatives as authorized by
statute, or examiners appointed as provided in this Act.

The functions of all presiding officers and of officers participating in decisions in
conformity with section 8 shall be conducted in an impartial manner. Except to
the extent required for the disposition of ex parte matters as authorized by-
law, no such officer shall consult or receive evidence or argument from or on
behalf of any person or party except upon notice and opportunity for all parties:
to participate.” Upon the filing in good faith of a timely and sufficient aflidavit of
‘personal bias, disqualification, or conduct contrary to law of any such cfficer, the
agency or another such officer shall after hearing determine the matter as a
part of the record and decision in the case.

Subject to the civil-service and other laws not inconsistent with this Act there
shall be appointed for each agency as many qualifizd and competent examiners as
may be necessary for the hearing or decision of cases, who shall perform mo
other duties, be removable only for good cause after hearing, and receive a fixed
galary not subject to change except that the Civil Service Commission shall gen--
erally survey and adjust examiners’ salaries in order to assure adequacy and’
uniformity in accordance with the nature and importance of the duties per-
formed. Agencies occasionally or temporarily insufficiently staffed may utilize-
examiners selected from other agencies by the Civil Service Commission.

(b) HEARING POWERS.—Officers presiding at hearings shall have power, in:
acecordance with the published rules of the agency and within its powers, to (1)
administer oaths and affirmations, (2) issue subpenas authorized by law, (3).
rule upon offers of proof and receive relevant evidence, (4) take or cause depo-
sitions to be taken whenever the ends of justice would be served thereby, (5)
regulate the course of the hearing, (6) hold conferences for the settlement or-
simplification of the issues by consent of the parties, (7) dispose of procedural
requests or similar matters; and (8) make decisions or recommended decisions-
in conformity with section 8.

- (¢) EvibENCE—The proponent of a rule or order shall have the burden of’
proceeding except as statutes otherwise provide. The conduct of every person .
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or -status of any enterprise shall be presumed lawful until the contrary sl_lall
have been shown. Every party shall have the ught of reasonable cross-examina-
tion and to submit rebuttal evidence except that in rule making or determining
applications for licenses any agency may, where the interest of any party will
not .be prejudiced thereby, adopt procedures for the submission of written evi-
dence subject to opportunity for such cross-examination and rebuttal. Any
evidence may be received, but no sanction shall be imposed or rule or order be
issued except as supported by relevant, reliable, and probative evidence.

(d) Recorp.—The transcript of testimony and exhibits, together with all
papers and requests relating to the hearing or issues, shall constitute the exclu-
sive record for decision in accordance with section 8 and be made available
to the parties. The taking of official notice as to facts beyond the record shall
‘be unlawful unless the parties shall both be notified of the facts so noticed and
:accorded an opportunity to show the contrary.

DECISIONS

SEc. 8. In cases in which a hearing ig required to be conducted in conformity
-with section 7—

(a) AcrioN BY SUBORDINATES.—In cases in which the agency has not presided
:at the reception of the evidence, an officer or officers qualified to preside at
hearings pursuant to section 7 shall either initially decide the case or the agency
shall require the entire record certified to it for initial decision. Whenever
:such officers make the initial decision and in the absence of either an appeal
to the agency or review upon motion of the agency within time provided by
rule, such decision shall without further proceedings then become the decision
-of the agency. Whenever the agency makes the initial decision without having
ibresided at the reception of the evidence, such officers shall first recommend a
decision. Subordinate officers recommending decisions or making initial deci-
sions shall first receive and consider written and oral arguments submitted
by the parties.

(b) SUBMITTALS AND DFCISIONS —Prior to each recommended decision, initial
-decision, or decision upon agency review of the decision of subordinate officers
the parties shall be afforded an opportunity for the submission of, and the
-officers participating in such decisions shall consider, (1) proposed findings and
«onclusions, (2) exceptions to decisions or recommended decisions of subordinate
-officers, and (3) supporting reasons for such exceptions or proposed findings
or conclusions. All decisions and recommended decisions shall be a part of
the record, stated in writing, served upon the parties, and include a statement
of (1) ﬁndmgs of fact, conclusions of law, and reasons therefor upon all relevant
issues of fact, law, or agency diseretion presented, and (2) the appropriate
rule, order, sanction, relief, .or denial thereof supported by such findings, con-
<lusions, and reasons.

SANCTIONS AND POWERS

Sec. 9. In the exercise of any power or authority—

(a) IN GENERaL—No sanction shall be imposed or substantive rule or order
be issued except within jurisdiction delegated to the agency by law and as
specified and authorized by statute.

(b) LiceNsES.—In any case, except financial reorganizations, in which a license
is required by law and application is made therefor such license shall be deemed
granted unless the agency shall within not more than sixty days of such ap-
plication have made its decision or set the matter for proceedings required
to be conducted pursuant to sections 7 and 8 of this Act or for other proceedings
required by law. Except in cases of clearly demonstrated willfulness or those
in which publie health, morals, or safety manifestly require otherwise, no with-
drawal, suspension, revocation, or annulment of any license shall be lawful
unless, prior to the institution of agency proceedings therefor, facts or con-
duct which may warrant such action shall have been called to the attention of
the licensee by the agency in writing and such person shall have been accorded
opportunity to demonstrate .or achieve compliance with all lawful require-
ments. In any case in which the holder thereof has made timely application for a
renewal or a new license, no license with reference to any activity of a con-
tinuing. nature shall expire until such application shall have been finally
determined by the agency.

(¢) PusLiciry.—Except as provided by law, no agency publicity refiecting
adversely upon any person or enterprise shall be issued other than the publie
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release or availability of texts of authorized documents or statements of the
positions of the parties to a controversy.

JUDICIAL REVIEW

Sec. 10. Except (1) so far as statutes expressly preclude judicial review,
(2) in proceedings for JudlClal review in any legislative court, or (3) to the
extent that agency action is by law committed to agency discretion—

(a) RIigHT OF REVIEW.—Any person adversely affected by any agency action
shall be entitled to judicial review thereof in accordance with this section.

(b) FORM AND VENUE OF AcTION.—The form of proceeding for judicial review
shall be any special statutory review proceeding relevant to the subject matter
in any court specified by statute or, in the absence or inadequacy thereof, any
applicable form of legal action (including actions for declaratory judgments or
writs of injunction or habeas corpus) in any court of competent jurisdiction.
Any party adversely affected or threatened to be so affected may, through
declaratory judgment procedure after resort to any adequate agency relief
provided by rule or statute, secure a judicial declaration of rights respecting
the validity or application of any agency action. Agency action shall be sub-
Ject to judicial review in civil or criminal proceedings for judicial enforcement
except to the extent that prior, adequate, and exclusive opportunity for such
review is provided by statute.

(¢) REVIEWABLE ACTS.—livery tinal agency action, or agency action for which
there is no other adequate remedy in any court, shall be subject to judicial
review. Any preliminary, procedural, or mtermednte agency action or ruling
not directly reviewable shall be subject to review upon the review of the final
agency action. Any agency action shall be final for the purposes of this section
notwithstanding that no petition for review, rehearing, reconsideration, re-
opening, or declaratory order has been presented to or determined by the agency.

(d) INTERIM RELIEF.—Pending judicial review any agency is authorized, where
it finds that justice so requires, to postpone the effective date of any action
taken by it. Upon such conditions as may be required and to the extent neces-
sary to preserve status or rights, afford an opportunity for judicial review of
any question of law or prevent irreparable injury, every reviewing court and
every court to which a case may be taken on appeal from or upon application
for certiorari or other writ to a reviewing court is authorized to issue all neces-
sary and appropriate process to postpone the effective date of any agency action
or temporarily grant or extend relief denied or withheld.

(e) ScopPE oF RF.Isw.—So far as necessary to decision and where presented
the reviewing cour: shall decide all relevant questions of law, interpret consti-
tutional and statutory provisions, and determine the meaning or applicability
of the terms of any agency action. It shall (A) direct or compel agency action
unlawfully withheld or unreasonably delayed and (B) hold unlawful and set
aside agency action found (1) arbitrary, eapricious, or otherwise not in accord-
ance with law; (2) contrary to constitutional right, power, privilege, or immu- .
nity; (3) in excess of statutory jurisdiction, authority, or limitations, or short
of statutory right; (4) without due observance of procedure required by law;
(5) unsupported by competent, material, and substantial evidence upon the whole
agency record as reviewed by the court in any case subject to the requirements
of sections 7 and 8; or (G) unwarranted by the facts to the extent that the facts
in any case are subject to trial de novo by the reviewing court. The relevant
facts shall be tried and determined de novo by the original court of review in all
cases in which adjudications are not required by statute to be made upon agency
hearing.

CONSTRUCTION AND EFFECT

Sec. 11. Nothing in this Act shall be held to diminish the constitutional rights
of any person or to limit or repeal additional requirements imposed by statute
'or otherwise recognized by law. Except as otherwise required by law, all require-
ments or privileges relating to evidence or procedure shall apply equally to any
agency or person. If any provisicn of this Act or tlie application thereot is held
invalid, the remainder of this Act or other applications of such provision shall
not be affected Every agency is granted all authority necessary to comply with
the requirements of this Act. No subsequent legislation shall be held to super-
sede or modify the provisions of this Act unless such legislation shall do so
expressly and by reference to the provisions of this Act so affected. This Act
shall take effect three months after its approval except that sections 7 and 8 shall
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take effect six months after such approval, the requirement of the selection of
examiners through civil service shall not become effective until one year after the
termination of present hostilities, and no procedural requirement shall be
mandatory as to any agency proceeding initiated prior to the effective date of
such requirement.

[H. R. 1206, 79th Cong., 1st sess.]
A BILL To prescribe fair standards of administrative procedure, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act, divided into titles and sections
according to the following table of contents, may be cited as the “Administrative
Procedure Act”.
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(b) Boards and single administrators.
(c) Field offices.
(d) Publication of all delegations.
Sec. 104, Appearance and representation of parties.
Sec. 105. Attorneys and agents.
(a) Suspension or debarment.
(b) Admissions to practice.
(c) Attorneys.
(d) Former employees.
(e} Other persons.
Sec. 106. Investigations.
Sec. 107. Subpenas.
Sec. 108. Publicity.
Sec. 109. Provision for the continuous improvement of administrative procedure.
a) Office of Federal Administrative Procedure.
b) Personnel functions and staff.
(c) Other duties. :
(d) Special inquiries.
(e) Agency liaison officers and advisory committees.
See. 110. Effect and enforcement,
See. 111. Suspension of particular applications of code.
See. 112. Separability of provisions.
Sec. 113. Effective date of act.

TiTLE II—ADMINISTRATIVE RULES AND REGULATIONS

Sec. 200. Declaration of policy.
Sec. 201. Exceptions.
Sec. 202. Required types of rules.
a) Agency organization.
Statements of policy.
¢) Rules of substance.
d) Interpretative rules.
e) Rules of practice and procedure.
f) Forms.
g) Instructions.
Sec. 203. Form, content, and publication of rules.
(a2) Repetition of legislation.
(b) To be complete and current.
(¢) Publication of rules.
(d) Organization, form, and numbering.
Sec. 204. Rescission or modification.of applications of rules.
Sec. 205. Formulation of rules,
Sec. 206. Investigations preliminary to rule making.
Sec. 207. Deferred effective date of proposed rules.
Sec. 208. Notice of rule making. .
See, 209. Public rule-making procedures. .
(a) Submission and reception of written views.
(b) Consultations and conferences.
(¢) Informal hearings.
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(e¢) Emergencies, corrections, and amendments. . :
(f) Initial promulgation of present unpublished agenecy organization and
procedures.
(g) Existing statutory requirements.
Seec. 210. Right of petition.
Sec. 211. Judicial review.
Sec. 212. Rulings.

(a) Declaratory judgments.

(b) Scope of review. .
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. Sec. 213. Annual report to Congress on. rules.
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TITLE ITI—ADMINISTRATIVE ADJUDICATIONS

‘Sec. 300. Declaration of policy.

Sec. 301. Exceptions.

Sec. 302. BExpedition of administrative adjudications.
Sec. 303. Defaults and informal dispositions.

:Sec. 304. Declaratory rulings.

Sec. 305. Notice in formal and informal proceedings.
Sec. 306. Responsive pleadings or notices. *

Sec. 807. Requirement of formal procedures.

‘Sec. 308. I‘ormal hearings and decisions.

) Segregation of- prosecuting functiéns in formal proceedings.
) Hearing and deciding, or presiding, officers.
) Hearing commissioners,
)} Disqualification of presiding officers.
) Powers and duties of presiding officers.
Enforcement of order and process.
) Prehearing conferences.
h) Rules of evidence.
i) Cross examination, written evidence, depositions, stipulations.
j) Official notice,
(k) Submission of proposed reports, findings, arguments, and briefs.
(1) Records.
{m) Decisions,
(n; BEffect of decisions of presiding officers.
(0) Agency review of decisions of presiding officers.
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‘See. 309. Sanctions and benefits.
‘Sec. 310. Judicial review.
(a) Special provisions.
(b) Right and parties.
*{c) Courts and venue.
) Reviewable orders.
) Scope of review.
) Record.

TITLE I—GENERAIL PROVISIONS

Sec. 101. DECLARATION OF GENERAL Poricy.—The exercise of all powers of
government through administrative officers and agencies, so far as such exer-
cise affects rights or withholds or confers benefits or privileges, shall be con-
ducted according to established and published procedures and practices which
shall assure the adequate protection of such rights, the impartial conferring
of ‘authorized benefits or privileges, and the effectuation of the declared policies
of Congress, and shall be adapted to the reasonable necessities and differences
-of legislation and subject matter involved.

Sec. 102. DeFINITIONS.—EXcept as otherwise expressly stated or required by
the context—

(a) “Agency” means each office, board, commission, independent establishment,
authority, corporation, department, bureau, division, or other subdivision or unit
of the executive branch of the Federal Government and means the highest or
ultimate authority therein.

(b) “Persons” means individuals or orgamzed groups of any character, includ-
ing partnerships, and other forms of agricultural, labor, business, commercial,
or industrial organization or association, as well as Federal, State, or local agen-
cies, subdivisions, municipal corporations, or officers.

(c) “Rules” means rules, regulations, standards, statements of policy, and all
other types of statements issued by any agency, of general application and
designed to implement, interpret, or make specific the legislation administered by,
and the organization and procedure of, any agency; and includes rate making,
price fixing, or the fixing of standards.

(d) “Adjudication” means the final disposition by any agency of particular
cases (without distinction between licensing and other forms of proceeding).

(e) “Publication,” whenever required by this Act and unless otherwise pro-
vided, means publication in the Federal Register, except that agencies may
adopt such other and additional means of publication as they may deem appro-
priate and advisable.

Sec. 103. DELEGATION AND DECENTRALIZATION OF AUTHORITY WITHIN AGENCIES.—
For the expedition and sound disposition of business, agencies may delegate
authority in the fol]owing respects and subject to the following conditiods, except
that each agency shall in every case be responsible for all acts done pursuant
to such delegated authority:

(a) CERTAIN TYPES OF DUTIES.—Subject to its own supervision, direction, review,
reconsideration, or initial consideration in unusually important cases, every
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agency is authorized to delegate to responsible members, officers, employees, com-
mittees, or administrative boards all matters of internal management and rou-
tine and the informal disposition or issuance of requests, complaints, applications,
and other moving papers and matters of preliminary, initial, intermediate, or
ancillary formal procedures in connection with the making of rules or
adjudications.

(b) BOARDS AND SINGLE ADMINISTRATORS.—Every agency, the ultimate authority-
of which is vested in a board or commission, may delegate,. subject to review or
reconsideration by the full board or commission, any of its powers or functions
to any one or more members of such board or commission, subject in each case
to the further provisions of this Act; and where the ultimate "authority in any
agency is vested in a single individual such individual may (subject to such
review or reconsideration as may be provided by rule or law) delegate any powers,
duties, or functions to subordinate officers or employees.

(¢) Fierp Orrices.—Decentralization of authority and the establishment of
field offices shall be encouraged and fostered where, in the judgment of any agency,
there is need therefor or the business of the agency and convenience of parties
will be facilitated thereby.

(d) PUBLICATION OF ALL DELEGATIONS.—Any such general delegation or decen-
tralization, and attendant review procedures, shall, except as to matters of
internal management and routine, be specifically provided and reflected in the
pub'ished rules of the agency concerned. )

SEc. 104. APPEARANCE AND REPRESENTATION OF PARTIES.—Any inferested person
may appear before any agency or the representatives thereof in person or by duly
authorized representatives. When so appearing or represented, all reasonable
facilities for negotiation, information, adjustment, or formal or informal de-
termination of issues, guestions, problems, or cases shall be afforded all such
persons or their representatives. Every person appearing or summoned indi-
vidually in any administrative proceeding shall be freely accorded the right to
be accompanied and advised by counsel. .

Sec. 105. ATTORNEY AND AGENTS.—In order to simplify the requirements for
practice before agencies, the following and no'other powers or requirements may
be exercised or prescribed:

(a) SUSPENSION OR DEBARMENT.—Whether or not any agency maintains a roll
of practitioners, it may, upon hearing and a finding of good cause therefor,
preclude any person from practicing before it, subject to judicial review as to
the reasonableness, in law or upon the facts, of such suspension or debarment
upon any available statutory procedure or, in the absence thereof, upon applica-
tion for an injunction.

(b) ADMISSIONS TO PRACTICE—Requirements for the admission of attorneys
or agents to practice, and the maintenance of formal registers of attorneys
or agents, shall be omitted whehever practicable. The Office of Administrative
Procedure may, subject to the conditions of this section, establish and main-
tain a central method for the registration or admission of attorneys and others
to practice before several agencies.

(¢) ATTORNEYS.—Where admissions to practice are deemed necessary by any
agency, attorneys in good standing admitted to practice in the highest court of
any State or Territory, or in any Federal court, shall, upon their written repre-
sentation to that effect, be admitted to practice before such agency, except that
the Patent Office may require of such attorneys such evidence of technical profi-
ciency as may be reasonably necessary. .

(d) ForRMER EMPLOYEES.—Former employees of any agency may, subject to
the conditions of this section, practice before such agency after the lapse of two
years from the date of termination of their employment by such agency. Prior
to the expiration of such period, such formér employees, whether attorneys as
defined in subsection (¢) hereof or not, may be permitted to practice before the
agency upon such additional restrictions or conditions as may be deemed neces-
sary by the agency. .

(e) OTHER PRRSONS.—Other persons may be admitted to practice before any
agency upon such reasonable regulations and requirements as such agency may
find necessary. .

Sec. 106. INVESTIGATIONS.—All investigations shall be conducted in such a
manner as to disturb and disrupt personal privacy or private occupation or en-
terprise in the least degree compatible with adequate law enforcement. Required
reports shall be simplified so far as possible. Compulsory process or inspections
shall not be issued or demanded except when in the judgment of an agency there
iy need therefor, nor shall persons be requested to consent to such process or in-
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spections in excess of statutory or constitutional limits. In order to avoid the
necessity for formal process, where deemed practicable agencies may informally
request and receive sworn statements on matters within their jurisdiction
with the same authority and effect ag thongh requested, submitted, or received
at authorized formal hearings. The investigative powers or means of any
agency shall be exercised only by the authorized representatives of such agency
and for its authorized purposes, and shall not be exercised for the effectuation
of purposes, powers, or policies of any other person or agency unless such exer-
cise is expressly authorized by statute.

Sec. 107. SuBpPENAs.—Administrative subpenas authorized by statute shall be
issued only upon request and a reasonable showing of the grounds, necessity,
and reasonable scope thereof (but such showing of facts or evidence sought shall
not be made available to agency prosecutors or investigators in the case), and
shall be issued to private parties as freely as to representatives of the agency con-
cerned.

" 8ec. 108. PusLicrry.—Matters of record shall be made available to all interested

persons, except personal data or material which the agency, for good cause and
upon statutory authorization, find should he treated as confidential and except
that any agency, for good cause found, may by published rule preserve as confi-
dential specified classes of information. Agencies may make available special
information upon request at cost or without charge. In all contested proceedings,
agency publicity shall be withheld during preliminary or investigative phases of
adjudication, except that any agency may publicize and give notice of general
investigations or public inquiries. When formal proceedings are instituted,
publicity and releases may be issued by an agency or its officers or emplovees
only upon equality of treatment of representatives of the press and other in-
terested parties and- shall contain only the full text of impartial summaries of
documents of public record; and such suminaries shall, so far as deemed practi-
cable, cover the public documents or positiong of all p:u‘ties to the proceeding or
matter involved. i

Sec. 109. ProviSION ¥OR THE CONTINUOUS IMPROVEMENT 0F ADMINISTRATIVE
s and proper operation of the pro-
visions of this Act, to make further studies and recommendations, and to per-
form the special functions hereinafter provided :

(a) OFFICE OF FEDERAL ADMINISTRATIVE PROCEDURE.—Thereg shall be at the seat
of government an independent establishment fo be known as the Office of Federal
Administrative Procedure (hereinafter referred to as the Office), with a Director
learned in the law or qualified by experience, who shall be appointed by the
President, by and with the advice and consent of the Senate, at a salary of
$10,000 per annum, and who shall, unless removed by the President for cause, hold
office for the term of seven years or until a successor shall have been appointed.
The Office shall be governed by a board composed of (1) the Director, (2) one
of the associate justices of the United States Court of Appeals for the District
of Columbia designated for that purpose by the chief justice of that court, and
.(8) the Director -of the Administrative Office of the United States Courts. The
latter two members shall serve ex officio and without further compensation.

(b) PERSONNEL FUNCTIONS AND STAFF.—The board (1) shall perform such func-
tions respecting hearing commissioners as are provided in title IIT hereof; (2)
may appoint, without regard for the provisions of the civil-service laws, and
executive secretary and such attorneys, investigators, and experts as are deemed
necessary to perform the functions and duties vested in the Office and fix their
compensation according to the Classification Act of 1923, as amended; and (3)
may appoint such other employees, with regard to existing laws applicable to the
employment and compensation of officers and employees of the United States, as
it may from time to time find necessary. During his term of office or employ-
ment, neither the DirectoY nor any officer or employee of the Office shall engage
directly or indirectly in practice before, or have private professional relationship
with, any of the agencies or courts of the United States. The Office may, with
the consent of any agency, utilize the personnel or facilities of the agency in
the performance of its duties, and may utilize any other uncompensated services
or facilities.

- (¢) OreER DUTIES.—In order to carry out the policy of this Act, the Office shall
(1) conduct inquiries into the practices and procedures of the several agencies
to secure the just and efficient discharge of their public duties; (2) receive and
respond promptly to all reasonable inquiries respecting administrative functions,
procedures, or practices; (3) investigate complaints; (4) make recommenda-
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tions to Congress and the agencies to secure the elimination of complaints and
the adoption of just, efficient, and uniform methods of procedure; and (5) report
annually on or before the 15th day of January to the President and Congress
respecting the work of the Office during the year last past, the operation of this
Act, and the legislative needs of the Federal administrative establishment in
furtherance of the policies of this Act. The report shall also contain the names
and qualifications of all hearing commissioners appointed since the last report,
and the circumstances regarding any proceedings had for the removal of hear-
ing commissioners. .

(d) Sreecisan iNQuUIRiEs.—The Office shall, from time to time, make studies and
reports (1) to indicate in what respects the provisions of this Act may be ampli-
fied and extended; (2) to regularize the rules of pleading and evidence; and (3)
to provide model or recommended procedures respecting investigations, licensing,
tests and inspections, reparation cases, rate making and other special forms of
rule making, claims against the United States, loans by public agencies, the
distribution of henefits and gratuities, and other special types of administrative
processes.

(e) AGENCY LIAISON OFFICERS AND ADVISORY COMMITTEES.—Upon the request of
the Office, each agency shall name one of its members, officers, or employees to
serve as liaison officer with the Office; and each agency shall promptly furnish
the Office with all information and proper assistance requested. The Office shall
organize and name advisory committees from the public service, the bar, and the
publie to aid it in the performance of any of its functions.

Src. 110. EFFEcT AND ENrorRcEMENT.—The provisions of this Act shall serve as
guides, limitations, or authority for the persons affected by administrative
powers, for administrators in the exercise of those powers, and for the courts
in reviewing the exercise of such powers. Any member, officer, or employee
of an agenc¢y who violates the mandatory provisions of this Act shall, other
laws to the contrary notwithstanding, be subject to disciplinary action, demotion,
suspension, or discharge from the public service ; and each agency head or mem-
ber of the board or commission comprising the ultimate authority of any agency
shall take such disciplinary measures as are appropriate to the case except
that an honest mistake shall not be penalized.

Sec. 111, SUSPENSION OF PARTICULAR APPLICATIONS OF Cope—Whenever the
President finds, upon the application and reasoned recommendations of any
agency and of the Office of Federal Administrative Procedure, that the applica-
tion of any partidular mandatory section, subsection, or provision of this Act to
any particular part of any function or opelatlon of such agerncy is unworkable
or impracticable he may, upon such terms and conditions as he may provide
to assure some other form of fair procedure as nearly as may be in accordance
with the policies declared by this Act, suspend the operation of such application
of any of the provisiong of this Act by Executive order, which shall be published
before the effective date of such suspension. Thereupon the operation of this
Act as to such application shall be of no force or effect until thirty days subse-
quent to the termination of the next succeeding session of Congress, unless mean-
while {a) the President shall by published order have rescinded his order of
suspension, or (b) Congress shall have amended this Act to permit guch'variation
or to provide some substitute procedure (in which case such variation or sub-
stituted procedure shall prevail), or (¢) Congress. shall, by legislative act or
concurrent resolution,’ have reaffirmed the application of this Act (in which
case the suspension order of the President shall be of no further force or effect).
If Congress shall take no action during such period, the suspension order of the
President shall be of no further force or effect, except that further suspension
orders may be issued upon like conditions. All such suspension orders, together
with the supporting reasons and recommendations of the agency affected and
of the Office of Federal Administrative Procedure (which shall have been also
published and made available to the public at the time of the issuance of the
Presidential order of suspension), shall be transmitted to Congress not more
than ten days after the issuance of the order of suspension by the President or,
if Congress is not then in session, not more than ten days. after the commence-
ment of the next session of Congress; and orders rescinding such suspension
orders shall be similarly published and transmitted to Congress.

SEC. 112. SEPARABILITY OF PROVISIONS.—If any provision of this Aect, or the appli-
cation thereof, to any agency, person, public duty, procedure, or circumstances is
held invalid, the remainder of the Act and the application of such provision to
others shall not be affected thereby.
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Sec. 13. EFrecTIivE DATE oF AcT.—This act shall take effect twenty days after
its approval, except that subsections 308 (b), (c),'(m) (1), (m) (2), (n), and (o)
shall take effect six months thereafter unless prior thereto an agency shall complete
its necessary adjustments and publish by rule its acceptance of the hearing com-
missioner system therein provided. :

TITLE II-—ADMINISTRATIVE RULES AND REGULATIONS

Sec. 200. DECLARATION oF PoricY.—It is the declared policy of Congress that
administrative agencies (a) shall issue rules, regulations, or statements of the
types specified in this title in order-that interested persons may have all possible
information, both specific and general, as to administrative organization, policy,
law, procedure, and practice; and (b) shall formulate such rules, regulations, or
statements through the utilization of procedures authorized by this title and
designed to extend the legislative process by securing the participation of inter-
ested parties, and shall make complete, adequate, and timely amendments, addi-
tions, and revisions through the same procedures. However, nothing in this title
shall be deemed to require agencies to formulate in advance all rules necessary to
cover all situations or every contingency which may arise under the statutes
administered.

Sec. 201. ExcepTioNs.—Whenever expressly found by an agency to be contrary
to the public interest, the provisions of this title, in whole or part, shall not apply
to (a) the conduct of military, naval, or national defense functions, or the
selection or procurement of men or materials for the armed forces of the United
States; or (b) the conduct of diplomatic functions, foreign affairs, or activities
beyond the territorial limits of the United States affecting the relation of the
United States to other nations. Such findings shall be published unless, in any
lgiven case, the President shall in writing direct the withholding of such pub-
ication.

Sec. 202, REQUIRED TYPES oF RULES.—Every agency is authorized and directed
to formulate, issue, and publish from time to time, so far as applicable or appro-
priate in view of the legislation and subject matter with which the agency deals,
rules in the following forms or containing (but not necessarily limited to) the
following types of information : .

(2) AGENCY -ORGANIZATION.—Every agency shall promptly state in the form
of rules, and keep current such statements of, its internal organization, specifying
(1) its prioeipal offices, officers, and types of personnel other than clerical or
custodial, (2) its subdivisions, (3) the places of business or operation, duties,
functions, and general authority or jurisdiction of each of the foregoing, and
(4) the same information as to its field staff and organization.

(b) SraTEMENTS OF POLICY.—Where an agency, acting under general or specific

legislation, has formulated or acts upon general policies not clearly specified in
legislation, so far as practicable such policies shall be formulated, stated, pub-
lished. and revised in the same manner as other rules.
. (¢) RuLEs or suBsTANCE.—~—Kach agency shall, as rapidly as deemed practicable,
issue all rules specifically authorized or required by statute in order to implement,
complete, or make operative particular legislative provisions, except that an
agency may withhold such rule making by publishing an explanatory rule
respecting each such situation. . :

(d) INTERPRETATIVE RULES.—Iach agency shall issue, in the form.of rules, all
necessary or appropriate rules interpreting the statutory provisions under which
it operates, and such rules shall reflect the interpretations currently relied upon
by such agency and not othewise published in the form of rules.

(e) RULES OF PRACTICE AND PROCEDURE.—AIl regularly available procedures,
formal or informal, shall be formulated and promulgated as rules of practice and
procedure. The description of such procedures shall be such as to disclose, so
far as practicable, the general procedural stages, steps, and alternatives for all
types of jurisdiction, functions, or cases of each agency.

(f) ForMs.—Each agency may prescribe the form and content of all papers,
reports, applications, certificates, requests, complaints, responses, pleadings,
briefs, or other documents.

(g) InsTRUCTIONS.—Every agency, the procedures of which in whole or part
involve action upon extended or detailed statements, reports, or examinations,
shall make and issue adequate instructions for such reports or examinations in
order that persons affected may be clearly advised of the scope and requirements
thereof.
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SEc. 203. ForM, CONTENT, AND PUBLICATION OF RULES. ——The follow mg directions
shall be observed in connection with all rules:

(a) REPETITION OF LEGISLATION.—Rules shall not merely repeat legislative pro-
visions, except that, where restatement of the text of legislation is deemed
advisable, legislative provisions shall be stated in italics or quotations marks
and labeled to indicate their source.

(b) To BE COMPLETE AD CURRET.—AIll rules shall be kept current at all times,
and care shall be exercised to assure that rules shall be complete but not prolix
or repetitious.

(¢) PuUBLICATION oF RULES.—No agency shall act upon unpublished rules, in-
structions, or statements of policy, except that staff instructions in special or
‘individual cases or general instructions respecting matters of internal -office
management or routine need not be published and shall not be included in rules.
All other rules shall be published in the Federal Register, and in addition agencies
shall publish their rules (as reprints of the Federal Register or Code of Federal
Regulations, or otherwise) from time to time (with or without. the legislation
under which they operate) in pamphlet form. Rules may be so published in
the Federal Register as soon as practicable after their effective date where the
agency concerned, for good cause, has found it necessary to make such rules -
effective before such publication and includes in its rules a statement regarding
the publication of such special classes of rules.

(d) ORGANIZATION, FORM, AND NUMBERING.—AIll rules of an agency may be
contained in a single set, but shall be separately stated as to (1) agency or-
ganization, (2) practice and procedure, and (3) substance. Rules may be
otherwise organized as to form and numbering, provided that they are organ-
ized in sich a manner as, in the judgment of the agency, will best reﬁect the
particular subjects of administration and procedure.

SEc. 204. RescissiIoN oF Rures.—After agency withdrawal or rescission; or
judicial invalidation, of any rule, no person shall be held to incur any liability or
penalty for conduct in accordance with such rule until after publication of its
withdrawal for not less than thirty days, except that where the agency makes
and publishes a finding of emergency such rescission may take effect upon publi-
cation or at any time therafter specified by the agency. Rules may be modified
in particular cases, either with the consent of persons affected or, where no
rights are abridged or serious disadvantage imposed thereby, upon reasonable
adequate notice to such persons. :

Sec. 205. FoRMULATION oF RuLes-—IEach agency shall both (1) formulate
and publish a regularized procedure or procedures for the making of rules,
subject to change for emergencies or special situations, and (2) designate, by
rule, one or more of its existing or specially created units, committees, boards,
officers, or employees, to receive suggestions and facilitate, correlate, revise, and
expedite the making of rules, subject to the approval and supervision of the
agency.

Sec. 206. INVESTIGATIONS PRELIMINARY TO RULE-MAKING.—Prior to the making
of rules or the utilization of any of the procedures provided by this title, each
agency shall conduct such preliminary nonpublic investigations as will enable
it to formulate issues or proposed, tentative, or final rules.

SEc. 207. DEFERRED EFFECTIVE DATE OoF PrRoOPOSED RULES.—Wherever practicable
and useful in the judgment of the agency, tentative rules or proposed amend-
ments or resecissions shall be issued suffiziently in advance of their effective date
to permit comment, the submission and consideration of oral or writtén criticism
or argument, and revision or suspension prior to the designated effective date.

Spe. 208. Norick or RULE MAKING—General notice of proposed rule making
shall be published wherever practicable, together with an invitation to interested
parties to make written suggestions or to participate in rule-making procedures.
Special notice to particular persons, representative persons, or groups or associ-
ations may be given. In either case, notice of the issues or scope of the proposed
rules shall be given with as much particularity and definiteness as deemed prac-
ticable; and, where deemed practicable by the agency, the submission, or notice
of avaxlabmty upon request, of proposed or tentative rules shall be made as part
of such notice. 'Where hearings or conferences are to be held, parties desiring to.
participate may be required to give notice to the agency of thelr desire to do so
and of the materials they wish to present or issues they wish to discuss. The
submission of reports or summaries of hearings, investigations, or conferences,
or the pubhcatlon of tentative drafts of rules, may be utilized as methods of
notice of issues in rule making.
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SEc. 209. PuBlic RULE-MAKING PRoCEDURES.—Without limiting the adoption
of any other procedures, agencies are authorized to utilize in situations deemed
appropriate by them any one or more of the following types of public rule-making
procedures :

(a) SUBMISSION AND RECEPTION OF WRITTEN VIEWS.—Provision.for the submis-
sion and consideration of written views shall be made in all eases of announced
rule making, unless the agency concerned determines such a course to be imprac-
ticable.

(b) CONSULTATIONS AND CONFERENCES.—S0 far as practicable, preliminary to the
promulgation of rules, agencies may provide for conferences and consultations
with persons, or representative persons, likely to be affected by the proposed
rules. In so doing, advisory committees or any other suitable means may be
used. All interested parties, so far as deenied practicable, shall be invited to
submit written suggestions or participate orally in such consuitations or con-
ferences. :

(c) INFORMAL HEARINGS.—Where parties are numerous, or where the protec-
tion of the public interest requires, or where consultation and conference pro-
cedure is otherwise not adapted to the subject matter, publie hearings may be
held for the informal presentation of views or argument with reference to pro-
posed rules. Parties unable to attend, because of time or expense or for other
reasons, shall be permifted to submit written statements. Experts or employees
of the agency may open such hearings with a presentation or summary of the
results of preliminary investigation or consideration by the agency. The agency
may designate any proper and responsible person as a presiding officer at such
hearings, whose functions shall be the keeping of order, the elicitation of full
data, and the restriction of oral statements, arguments, or testimony to reason-
able, limits. Agency counsel may be designated to aid in gquestioning where
such procedure is deemed helpful to the agency. Records of such hearings may
be kept, of which, where necessary or convenient, summaries may be made for
the consideration of the agency or other persons to whom the agency desires to
refer for further comment or consultation.

(d) ForMaL HEARING.—Where and to the extent that, in the judgment of the
agency, issues involve sharply controversial matters best treated through formal
procedures, or where legislation requires the holding of formal hearings prior
to the making of rules, formal rule-making hearings shall be held. In such hear-
ings, both oral testimony and sworn statements may be received, with adequate
opportunity for cross-examination or rebuttal: Provided, however, That presid-
ing officers, designated by the agency, shall limit statements and cross-examina-
tion to matters which will be helpful to the agency in reaching an informed
judgment. The admission and exclusion of evidence ghall be designed to secure
for the agency all pertinent information, but repetition and the compilation of
unduly lengthy records shall be avoided. Specific proposed findings, inter-
mediate recommendations, or reports shall be made and issued upon which
argument before the agency shall be held, but these may be eliminated where
tentative or proposed rules are made available by published notice prior to
argument. Agencies may adopt in such hearing procedure such of the provi-
sions of title III hereof as they deem desirable.

(e) EMERGENCIES, CORRECTIONS. AND AMENDMENTS.—The foregoing procedural
directions shall be dispensed with in emergencies, as well as in making minor
and noncontroversial amendments. :

(f) INITIAL PROMULGATION OF PRESENT UNPUBLISHED AGENCY ORGANIZATION AND
PROCEDURES.—The promulgation of the organization and procedures of each agency
or of a revision thereof, shall be done promptly upon the approval of this Act,
and, except to the extent deemed necessary or advisable bHy the agencies, shall
not be attended by any of the procedures specified by this section.

(g) EXISFING STATUTORY REQUIREMENTS.—The foregoing procedures shall not
supersede or be held to repeal existing statutory requirements expressed specifi-
cally in legislation.

Src. 210. Rt oF PETITION.—Any interested person shall have the right to
request any agency to issue, amend. or rescind rules. Each agency shall pro-
vide, in accordance with the provisions of this title, the form, eontent, and pro-
cedure for the submission, reception, consideration, and disposition of such
requests. Reports shall be made to Congress on the nature and disposition of
such requests, as hereinafter provided in this title.

Skc. 211. Juprcrat Review.—Except as otherwise specifically required or pre-
cluded by law, any rule may be judicially reviewed upeon contest of its: application
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to particular persons or subjects, or upon proper application for declaratory
judgment, as follows:

(a) DECLARATORY JUDGMENTS.—Declaratory judgments shall be rendered under
this section only where the rule, or its threatened application, interferes with.
or impairs, or threatens to interfere with or impair, the constitutional or
statutory rights, privileges, immunities, or benefits of any perscn. Such judg-
ments may be rendered without prior resort to the agency by the person seeking
relief : Provided, howecver, That controversies as to the applicability of any rule
to any person, property, or state of facts shall be determined by the declaratory
ruling procedure provided in title III hereof. .

(b) Scope oF rEvIEW.—Upon such review, whether upon application for de-
claratory judgment or ‘upon contest of the application of the rule to any person,
property, or state of facts, the questions for determination by the court, so far
as necessary to a decision, shall include (1) all matters of constitutional right,
power, privilege, or immunity; (2) the statutory authority of discreticn of the
agency ; and (3) the observance of all procedures required by law. Where, upon
application for declaratory judgment, contest develops as to the facts or the
applicability of the rule to any person, property, or state of facts, the court shall
refer the case to the agency involved for a declaratory ruling as provided in title
III hereof and shall terminate the proceeding for a declaratory judgment.

(¢) OTHER PROCEDURAL PROVISIONS.—In all other respects, the provision of title
IIT hereof regarding the judicial veview of adjudications shall apply in any case.

SEec. 212. Rurninegs.—Rulings in specific cases shall not, as a method or matter
of general practice, be utilized to serve the functions of rules. Where rulings
enunciate general rules or principles not otherwise published as rules or statutes,
they shall be followed by the prompt formulation and promulgation of rules or
statements of policy. Hxcept those dealing with matters of management, budgets,

~or routine of no proper interest to persons having business before the agency,
all rulings shall be made available to any person and specially published or re-
produced in leafiet or bound form and, unless so published and made available,
shall not be utilized, cited, or have any validity, force, or effect as to third parties.

Sec. 213. ANNUvAL ReEPorRT To CONGrESs oN RurEs—~—Annually, in its report to
Congress or otherwise, each agency shall transmit to Congress all rules promul-
gated during the preceding year, together with explanatory material relating to
their substance and the procedure utilized in their formulation and promulgation.
Such report shall also contain a statement concerning the nature and.disposition
of petitions received requesting the formulation, amendment, or repeal of rules
as provided in this title.

TITLE ITI-—-ADMINISTRATIVE ADJUDICATIONS

Sec. 300. DecLArATION oF Poricy.—It is the declared policy of Congress that
administrative adjudications shall be attended by procedures which assure to
every person affected: (a) Specific notice of issues and procedures at every stage
of proceeding ; (b) an adequate opportunity to present evidence and argument and
to hear or see argument or evidence presented against him, including an oppor-
tunity to present such-evidence and argument to any representative of any agency
actually engaged in the formulation of decision; (¢) prompt and speedy decision
by impartial officers; (d) the full relief authorized by law where such relief is
requested or, where sanctions are imposed, no greater or different penalties than
those authorized by statute; and (e) an opportunity for judicial review as here-
inafter provided.

Skc. 301. ExceptioN.—Nothing contained in this title shall apply to or offect
any matter concerning or relating to—

(a) administrative decisions, deferminations, or orders subject to, or
made and issued upon, trial de novo by a separate and independent admin-
istrative tribunal or in any court;

(b) diplomatic functions or foreign affairs, except in cases where particular
citizens or residents of the United States are parties;

(c) the conduct of the military or naval establishments, the selection or
procurement of me nor materials for the armed forces of the United States,
and national-defense functions declared and published by the President dur-
ing any period of national emergency. .

. (d) the selection, appointment, promotion, transfer, dismissal, or discipline
of an employee or officer of any agency;

(e) arbitration, mediation, or adjustment (as distinguished from ad-
judication) in the field of labor relations and other fields;
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(f) fiscal and monetary operations of the Treasury, including foreign
funds control;
(g) functions concerned with public works, relief, lending, or spending;
(r) the procurement or disposition of public (or publicly held) property;
or (i) the admission or control of aliens.
Provided, however, That, notwithstanding such exceptions other than those stated
_in (a) hereof the provisions of this title shall apply to all proceedings in which
the statutory rights, duties, or other legal relations of any person are required
by law to be determined only after opportunity for hearing and, if a hearing be
held, only upon the basis of a record made in the course of such hearing; and,
ag to all adjudicatory proceedings excepted from the operation of this title, its
provisions, except those for judicial review and the appointment of hearing com-
missioners, shall be deemed advisory and may be adopted in whole or in part by
rule of any such agency.

SEc. 302. EXPEDITION OF ADMINISTRATIVE ADJUDICATIONS.—EXcept upon the re-
quest or consent of the parties or where the public or private interests will not
suffer unreasonably by delay, it is the declared policy of Congress that adminis-
trative adjudications shall be made speedily, and matters not susceptible of
prompt informal disposition shall be set for formal hearing forthwith, and
promptly heard, argued, and decided. In fixing the times and places for formal
or informal proceedings, due regard shall always be had for the convenience
and necessity ot the parties involved or their representatives.

Sec. 8303. DEFAULTS AND INFORMAL DISPOSITIONS.—Any agency is authorized
to make ianformal disposition of adjudications or controversies within its juris-
diction, in whole or in part, and may make, issue, or enter (1) stipulations,
agreed settlements, or consent orders; or (2) default judgments or orders where
parties fail to file required answers or other required responsive pleadings or
fail to appear or participate in scheduled formal proceedings or, upon request

by the agency, fail to give notice of intention to do so. Whether or not facts
are found, stipulated, or admitted, all such dispositions shall have the same
force and effect as orders or determinatious after formal proceedings. Iformal
procedures or hearings shall not be required or held in uncontested cases or
where parties consent to proceed otherwise, unless in the judgment of the
agency (1) the great number of parties or issues makes impossible or inadequate
informal or default disposition or (2) the unusual nature and importance of the
controversy require formal procediire in the protection of the public interest.

Sec. 304. DrcrarRaTORY RuLINGgs.—Upon the petition of any interested person,
every agency shall, in accordance with the provisiong of this title, make and
issue declaratory rulings when necessary to terminate a controversy or to re-
move a substantial uncertainty as to the application of administrative statutory
authority or rules, with the same effect, and subject to the same administrative
or judicial review or reconsideration as in the case of all other authorized adju-
dications of the agency. Such rulings shall not bind, or affect the rights of,
persous or property not parties to, or named as the subject of, such proceedings
to any greater extent than other types of authorized adjudications made pur-
suant to this title.

SEC. 305. NOTICE IN FORMAL AND INFORMAL PROCEFEDINGS.—All notices, com-
plaints, orders to show cause, moving papers, or amendments thereto issued by
any agency shall specify with particularity the matters or things in issue, and
shall not include charges or implied charges or requirements phrased generally
or in the words of the statute under which the agency is proceeding: Provided,
That an agency may identify, and quote or use the words of, any statute in
the preliminary recitals to any notice and shall specify the statutory jurisdiction
or other authority under which it is acting. Notices of the denial of applica-
tions, petitions, or other requests of persons shall be made and served upon
the persons involved, shall specify with particularity the reasons and grounds
for denial, and shall, so far as deemed practical, contain complete and specific
suggestions or duechons as to further administrative procedures or alternatlveb
available to the persons involved.

Sec. 306. RESPONSIVE PLEADINGS or NoticEs.—In lieu of or in addition to an-
swers and other responsive pleadings, agencies are authorized to require notice
by the parties of a desire to be heard and intention to appear.

* 8Ec. 307. REQUIREMENT oF FORMAL PROCEDURES.—In all cases where informal
-procedures do not result in consent dispositions of matters initiated by an agency
- or pending upon applications for licenses, permits, claims, or permissions, formal
adJudlcatow procedure for the heaving and decision of cases shall be provided
in accordance with section 308 hereof except that (a) where decisions rest upon
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inspections or tests, upon demand reinspections or retests by superior officers
shall be provided where other types of formal procedures are not provided; (b)
where time or other factors indispensably require (and statutes authorize) sum-
mary preliminary, intermediate, or final action and disposifion of matters, re-
sponsible officers or agents shall be made available for conferences and the prompt
adjustment or other fair disposition of such matters, subject to prompt and fair
informal review by the agency itself upon the request or protest of persons
involved; (c¢) emergency action, where authorized and provided by law, shall
be subject, so far as possible, to prompt reconsideration by the agency, with fair
opportunity to present evidence and argument; and (d) by consent of the parties
the application of any of the provisions of this title may be modified respecting
any particular case. '

SEC. 308. ForMAL HEARINGS AND DecisioNs.—In order to simplify, make uniform,
and assure to every person a full and fair hearing and decision in every instance
of administrative adjudication, the following formal procedures shall be observed :

(a) SEGREGATION OF PROSECUTING FUNCIIONS IN FORMAL PROCEEDINGS.—In all
cases where agencies or their members or representatives make formal adjudi-
cations there shall be a complete segregation of prosecuting from hearing and
deciding functions. Those heads, members, officers, employes, or representatives
of any agency engaged in presiding at hearings or formulating findings and deci-
sions in the course of formal proceedings shall not consult or advise with agency,
counsel, investigators, representatives, or employees except upon notice to all
affected parties and in open hearing or otherwise as provided herein: Provided,
That the head, or members of a board which comprises the ultimate authority,
of any agency may, so far as deemed desirable or necessary by the agency, in
any case both hear or decide and (a) supervise or authorize the institution and
general conduct of proceedings or the issuance of preliminary or intermediate
orders or process, or (b) supervise the consideration, or reject offers, of settlement.
or consent disposition prior to or after the institution of formal preeedings; and
any agency may, in its own name or by subordinate officers or employees, formally
appear upon papers, pleadings, and decisions both as a moving party and as the
deciding authority in any cause within its jurisdiction. Nothing herein shall be
taken to preclude agency experts and other personnel from appearing at hearings
and submitting opinions or evidence in the same manner as other witnesses.

(b) HEARING AND DECIDING, OR PRESIDING, OFFICERS.-—Whenever the head of
an agency or one or more members of the board or body which comprises the
highest authbority of the agency or a State representative authorized by statute
to do so does not preside at the taking of evidence, all cases shall be heard and
decided by a “hearing commissioner” as hereinafter provided. All other cases
shall be heard and decided in accordance with this title by the head of an
agency, or the board or body which constitutes the ultimate authority of the
agency, or one or more members thereof; or an authorized representative of one
of the States. All such hearing and deciding officers are hereinafter designated
as “presiding officers”, whose functions shall be judicial in nature and whose
conduct shall be governed by the accepted canons of judicial ethics. As a matter
of policy and general practice, presiding officers shall also render decisions in
the cases they have heard. Where the head of an agency or the entire member-
ship of the ultimate board or authority itself decides a case in the first instance
as herein provided, the provisions hereinafter made for appeal to the agency
shall not apply. ’

(¢) HEARING COMMISSIONERS.—Subject to the provisions of this Act and other
provisions of law not inconsistent herewith, there shall be appointed for each
agency as many duly qualified hearing commissioners as may from time to time
be deemed necessary for the hearing and decision of cases, and who shall have
or perform no other duties or functions.

(1) Such appointments may be made upon nomination by the agency and
without regard for the provisions of the civil-service laws or other existing laws
applicable to the employment and compensation of officers and employees of the
United States, by the Office of Federal Administrative Procedure (hereinafter
referred to as the Office) after its consideration and approval of the training,.
experience, character, and temperament of such nominees to discharge the re-
sponsibilities of the office of hearing commissioner. The Office is authorized to-
make such investigations as may be necessary in order to pass upon the qual-
ifications of nominees. Reappointments may be made by the Office, without.
the recommendation or intercession of the agency concerned, in all cases where:

86016—46—ser. 19——9
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hearing commissioners have rendered creditable service. In the nomination,
approval, disapproval, appointment, or reappointment of hearing commissioners
no political test or qualification shall be permitted or given consideration, but
all nominations and approvals shall be made solely upon the basis of merit and
efficiency.

(2) Hearing commissioners shall receive an annual salary of not less than
$3,600 or more than $9,000, to be paid from the available funds of the agency
for which they are appointed or to which they are assigned. The Office shall
fix, and may adjust from time to time, the appropriate salary scale for the hear-
ing commissioners of each agency or type of functions or cases involved;.and
except as the salaries of hearing commisisoners in office may be affected by such
general adjustments in salary scales or ‘appointment of such commissioners to
different grades, the salary of any hearing commissioner shall not be increased
or diminished during his term of office otherwise than by operation of an Act
of Congress, .

(3) Each hearing commissioner shall hold office for a period of twelve years
and shall be removable only (a) upon certification by the agency executive that
lack of official business or insufficiency of available appropriations renders neces-
sary the termination of the hearing commissioner’s appointimment, and the ap-
proval of the Office; or (b) upon the statement of charges by the agency that he
has been guilty of malfeasance in office or has been neglectful or inefficient in
the performance of duty; or (¢) upon the statement of like charges by the Attor-
ney General of the United States, which the Attorney General is authorized to
make in his discretion after investigation of any complaint against a hearing
commissioner made to the Attorney General by a person other than an agency.
If the removal of a hearing commissioner is made after certification and approval
as provided in (3) (a) hereof, the hearing comm’ssioner so removed shall be
placed upon an eligible list for reappointinent in the event that circumstances
warrant, and no new appointments of hearing cominissioners shall be made in
the agency of which he has been a part except by the Q7lice from persons whose
names appear on such list. A hearing commissioner upon whom charges under
(3) (b) or (3) (c) hereof have been served may within five days thereafter
demand a hearing upon the charges, to be held betore. the members of the Office
or, if the Office so directs, before a trial board consisting of the Director and two
other members designated by the Office. The manner by which requests for
such hearings shall be made, the time and place at which such hearings shall be
had, and the hearing procedure shall be prescribed by the Office. A hearing com-
missioner against whom such charges have been made shall stand suspended from
office, but his salary shall continue for five days or until service of findings upon
him after the hearing herein provided. 'The decision of the Office or the trial
board, as the case may be, shall be accompanied by findings based upon the record
of the hearing, and shall be final and unreviewable by any other officer or im
any other forum. In the event the Office or the trial board, as the case may be,
concludes that good cause for removal of a hearing commissioner has been shown,
the hearing commissioner shall be deemed to have been removed from office as
of the date on which findings so sustained are served upon him; but if it be con-
cluded that such cause for removal of a hearing commissioner has not been
established, the suspension of the hearing commissioner under charges shall
terminate forthwith, and the hearing commissioner shail be at once restored to
active status. .

(4) In case-of emergencies, the temporary incapacity of available hearing
comimissioners, temporary congestion of dockets, or where cases arise so infre-
quently that permanent hearing commissioners are unnecessary or where the
Office for good cause authorizes the appointment of provisional hearing commis-
sioners, hearing commissioners may be appointed as herein provided for a period
not to exceed one year, which may be once renewed with the consent of the
Office. At the conclusion of such provisional period, such hearing commissioners
shall be regularly nominated, approved, and appointed, or in the alternative,
shall be completely and permanently relieved of all assignments calling for the
fulfillment of tasks appropriately performed by any hearing commissioner in the
agency.

(5) Upon such terms and conditions as it may deem proper, the Office may
authorize the temporary, intermittent, or oceasional utilization of services of
the hearing commissioners of one agency by another agency where the respective
agencies request and consent to such service.
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(6) The agency itself, or through a chief hearing commi.ssioner whom it des-
ignates from among its duly appointed hearing commissmners, or any other
designated officer or employee, shall assign cases to such commissioners, super-
vise the agency docket, and take all other similar appropnate and necessary
steps to facilitate and expedite the hearing and dgzmswn of cases.

(7) Examiners presently in office with civil-sgn_*xce stgtus, or hereafter ap-
pointed as presiding or hearing officers through civil service, may act and sl_lall
be designated as hearing commissioners under this section, but shall be subject
to this section with respect to salaries and removals from office.

(d) DISQUALIFICATION OF PRESIDING OFFICERS.~—Any party may file with ‘_che
agency a timely affidavit of personal bias or disquglliﬁcatmn qf any p_residl.ng
officer assigned to hear and determine any case, setting forth with particularity
the grounds for such disqualification. After investigation or hearing by the
agency or any other presiding officer to whom the matter {nay.be referred, the
agency or such presiding officer shall either find the aflidavit without merit and
direct the case to proceed as assigned or cause another presiding officer to be
assigned to the case. Where such affidavit is found to be without merit the
affidavit, any record made thereon, and a memorandum decision and the order
of the agency shall be made a part of the record in the case and subject to avail-
able judicial review upon appeal from any order or decision ultimately entered.
A presiding officer shall withdraw from any case wherein he deems himself dis-
qualified for any reason.

(e) POWERS AND DUTIES OF PRESIDING OFFICERS.—In all cases presiding officers
shall have power in any place (1) to administer oaths and affirmations, and take
affidavits; (2) to issue subpenas requiring the attendance and testimony of wit-
nesses and the production of books, contracts, papers, documents, and other
evidence; (3) to summon and examine witnesses and receive evidence; (4) to
cause depositions to be taken in the manner prescribed by the rules of the agency;
(5) to regulate all proceedings in every hearing before them and, subject to
the rules and regulations of the agency, to perform all acts and take all measures
necessary for the efficient conduct of the bearing; (6) to admit or exclude evi-
dence; (7) to rule upon the form of any question asked or the scope and extent
of testimony, statements, or cross-examination; and (8) subject to the rules of
the agency, to dispose of motions, requests for adjournment continuances, and
similar matters.

(f) ENFORCEMENT OF ORDER AND PROCESS.—If any person in connection with any
administrative proceeding disobeys or resists any lawful order or process, or is
guilty of misconduct during a hearing or so near the place thereof as to obstruct
the same, or neglects to produce, after having been ordered to do so, any
pertinent book, paper, or document, or refuses to appear after having been
subpenaed, or refuses to fake the oath as a witness, or after taking the oath
refuses to be examined according to law, the agency shall certify the facts
to the district court having jurisdiction in the place at which the hearing is
Reld, which court shall thereupon in a summary manner hear the evidence as
to the acts complained of, and, if the evidence so warrants, compel compliance
or punish such person in the same manner as for contempt.

(g) PREHEARING CONFERENCES.—Upon being so authorized and directed by the
agency specially or by rules, every presiding officer shall have power, at any
time subsequent to the formal initiation of the case and prior to his decision,
to initiate, conduct, or participate in negotiations looking toward the informal
settlement or other disposition in whole or in part of any case; and, in accord-
ance with such rules and regulations as may be prescribed by the agency, each
presiding officer shall have power in any case to direct the parties or their
attorneys to appear before him at any such time for a conference to consider
(1) the simplification of the issues; (2) the necessity or desirability of amend-
ments to the pleadings; (3) the possibility of obtaining stipulations of fact and
documents which will avoid unnecessary proof; (4) the limitation of the num-
ber of expert or other witnesses; and (5) such other matters as may expedite
and aid in the disposition of the case.

(h) RULES oF EVIDENCE—Immaterial, irrelevant, and unduly repetitious evi-
dence shall be excluded from the record of any bearing and, as nearly as may
be, the basie principles of relevancy, materiality, and probative force as recog-
nized in Federal judicial proceedings of an equitable nature shall govern the
proof of all questions of fac® except that such principles shall be (1) broadly
interpreted in such manner as to make effective the adjudicative powers of
administrative agencies, (2) shall be adapted to the legislative policy under
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which adjudications are made, and (3) shall assure that as a practical matter
testimony of reasonable probative value will not be excluded as to any pertinent -
fact.

(i) CROSS-EXAMINATION, WRITTEN EVIDENCE, DEPOSITIONS, STIPULATIONS.—Reason-
able cross-examination in open hearing shall be permitted in the sound discre-
tion of the presiding officer except that (1) ex parte statements may be admitted
upon consent of the parties; (2) any agency may adopt procedures for the dis-
position of contested matters in whole or part upon the submission of written
evidence, particularly with respect to technical matters and matters of conclu-
sion or inference upon readily available and generally undisputed data, but sub-
jeet always to rebuttal or cross-examination upon demand; (3) the taking of
evidence upon deposition may be utilized by any agency to simplify and expedite
the hearing or determination of cases,. under such rules as the agency may
provide; and (4) any agency may simplify hearings by providing for agreed
stipulations of fact as to the whole or any part of the issues in any case.

(j) OFFICIAL NOTICE.—Agencies may take official notice of any matter of gen-
erally recognized fact or any technical or scientific fact of established character,
but parties shall be notified either during hearings or by full reference in decisions
or reports or otherwise, of the matters so noticed, with an adequate opportunity
to show that such facts are erroneously noticed.

(k) SUBMISSION OF PROPOSED REPORTS, FINDINGS, ARGUMENTS, AND BRIEFS.—At
the conclusions of hearings, the presiding officer shall afford the parties due
notice and opportunity for the submission of proposed findings and briefs or
memoranda, and for oral argument. Where the agency itself decides a case or

esponds to certified questions of law or policy in which it has not heard the
ev1dence and in which no decision of a presiding officer has been rendered, as
authorizéd by subsection (m) (2) hereof, an intermediate report of specific,
recommended, and reasoned findings of fact and coneclusions of law shall be made ’
and issued by the officer or officers who presided at the taking of evidence; and
the agency, before decision, shall afford all parties reasonable opportunity for
briefs and argument before it upon the basis of such report or upon such other
and further specification of issues as it may indicate to the parties.

(1) Recorps.—In all formal proceedings only one official record (of which there
may be any number of copies) shall be kept, upon which decision shall be made
and which shall be available to all parties. As to matters of fact, officers hearing
or deciding cases, and their assistants or clerks, shall, except as to briefs filed
in the case and appropriafe matters of official notice, consult no other files,
records, data, or materials.

(m) Decisions.—In the consideration and decision of all administrative cases
submitted for adjudication— , )

(1) presiding officers who heard the case (unless unavailable because of
death, illness, suspension, or otherwise, in which case another presiding officer
shall complete the disposition of the case) shall find all the relevant facts,
including conclusions and inferences of fact, make conclusions of iaw, and
enter an appropriate order, award, judgment, or other form of decision,
which shall become a part of the 1e(‘ord

(2) in unusual cases the presiding ofﬁcer may, upon the conclusion of the
hearing in any case, certify to the agency any questions or propositions of
law or policy for instructions, and thereupon the agency shall give binding

" instructions on the questions or propositions so certified; or, upon the conclu-

sion of the hearing in any case, the agency, on petition of all the private
parties therein and for good cause shown, may direct that the entire record
be forthwith transmitted to it for decision;

(8) all decisions, whether of the presiding officer or of the agency itself,
shall be in writing and accompanied both (1) by a statement of the reasons
therefor (which may be simple or elaborate as the case may be deemed to
require) and (2) by separately stated findings of fact (except to the extent
that the facts are stipulated) and conclusions of Iaw upon all points upon
which the decision is rested, except that separate statements of reasons may
be omitted where such findings or conclusions adequately set forth the
reasons for the decision, and except that on review by it any agency may
adopt in whole or part the findings, conclusions, and decisions of presiding
officers ; 3

(4) in the consideration and decision of afxy case, hearing, or deciding
officers shall personally master such portions of the 1eco1d as are cited by
the parties. They may utilize the aid of law clerks or assistants (who
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shall perform no other dquties or functions) but such officers and such clerks
or assistants shall not discuss particular cases or receive advice, data, or
recommendations thereon with or from other officers or employees of the
agency or third parties, except upon written notice and with the consent of
all parties to the case or upon open rehearing;

(5) all such findings, conclusions, decisions, opinions, and orders shall
be promptly served upon the interested parties or their representatives,
together with, so far as practicable, a statement of any further procedures
or alternatives available to such parties;

(6) in every case, the findings and conclusions shall encompass all rele-
vant facts of record and shall themselves be relevant to, and shall adequately
support, the decision, order, or award entered,

(7) each agency shall specially publish in leaflet or bound form such of
its decisions as are deemed valuable to the public or are to be relied upon
as precedents;

(8) nothing in this section shall be taken to preclude any officer or em-
ployee of an agency, or group of officers or employees, from presenting for
the consideration of deciding officers proposed findings, reports, or decisions
(in addition to those presented by the presiding officer) provided the parties
are afforded adequate notice and opportunity to meet such proposals by
briefs and oral argument,

(n) EFFECT OF DECISIONS OF PRESIDING OFFICERS.—In the absence of an appeal to,
or review by, the agency within such reasonable period of time as may be pre-
scribed by rule by the agency for that purpose, a decision of a presiding officer
shall without further proceedings become the final decision of the agency and,
as such, enforcible (or subject to subsequent reopening or reconsideration) to
the same extent and in the same manner as though it had been duly entered by
the agency as its decision, judgment, order, award, or other ultimate determina-
tion in the case. Decisions subject to the approval of the President, however,
shall not become effective until such approval has been duly given.

(0) AGENCY REVIEW OF DECISIONS OF PRESIDING OFFICFRS.—Upon appeal to the
agency from a decision of a presiding officer, the appellant shall set forth sepa-
rately each error asserted, in detail and with particularity ; and only such ques-
tions as are specified by the appellant’s petition for review and such portions of
the record as are specified in the supporting brief need be considered by the
agency. Where the appellant asserts that the findings of fact made by the
presiding officer are unsupported by evidence, the agency may limit its review
of such ground to the inquiry whether, upon the portions of the record cited by
the parties, the findings made by the presiding officer are clearly contrary to the
manifest weight of the evidence. Where an agency on petition or on its own
motion reviews the decision of a presiding officer, it shall with particularity
specify the points, issues, or grounds of such review. Upon the taking of an
appeal to it or upon review by it on petition or its own motion, the agency shall
have authority to affirm, reverse, modify, or set aside in whole or in part the
decision of the presiding officer, or to remand the case to the presiding officer
for the purpose of receiving further evidence and making further findings and
conclusions or for further proceedings.

(p) REHEARING, REOPENING, AND RECONSIDERATION OF DEcCISIONS.—All decisions
which have become final may be subject to rehearing, reopening, or reconsidera-
tion by a presiding officer of the agency in the manner and to the extent authorized
by the legislation under which the agency originally exercised adjudicatory
powers, under such rules as the agency may provide.

SEC. 309. SANCTIONS AND BENEFITS.— Only upon final adjudication shall action
be taken or powers exercised except in connection with necessary preliminary,
intermediate, or emergency powers expressly authorized by statute. Penalties,
recoveries, denials, conditions, and prohibitions‘shall not be imposed, exercised,
or demfmded beyond those authorized by statute, and no sanctions not authorized
by statute shall be imposed by any agency or combmatxon of agencies. Rights,
prlvnleges ‘benefits, or licenses authorized by law shall not be denied or withheld
in whole or in part where adequate right or entitlement thereto is shown. The
effective date of the imposition of sanctions or withdrawal of benefits or licenses
shall, so far as deemed practicable, be deferred for such reasonable time as will
permit the persons affected to adjust their affairs to accord with such action or
to seek administrative reconsideration or judicial review.

SEc. 310. Juprctal Review.—In order to facilitate and simplify review by the
Federal courts of all administrative adjudications and to eliminate technical
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impediments thereto, judicial review of adminisfrative action shall be had in
accordance with the following principles:

(a) SpeCIAL PrROVISIONS.—All provisions of law for judicial review applicable
to particular agencies or subject matter, except as the same may be inconsistent
with the provisions of this title, shall remain valid and binding, as shall all pro-
visions specifically precluding judicial review or prescribing a broader scope of
review than provided in subsection (e) hereof.

(b) RieHT AND PARTIES.—Except as otherwise specifically provided by law or
excepted from the operation of this title, and regardless of whether the subject
is one of constitutional or statutory right, power, privilege, immunity, or benefit,
any party adversely affected by any final decision of any agency rendered pur-
suant to the formal procedures provided herein shail be entitled to judicial
review in accordance with applicable statutory provisions or, in the absence
thereof, by application in equity or for writ of mandamus. All decisions upon
such review shall be subject to appeal, or review upon writ of certiorari by the
Supreme Court of the United States, as provided by law.

(c) Courrs anp VENUE.—Whenever a court shall hold that it is without juris-
diction to hear and determine a timely application or petition for such review
on the ground that the same should have been filed before some other court, it
shall transmit such pleadings and other papers, together with a statement of
its reasons for doing, to such court of competent jurisdiction as may be designated
by the applicant or petitioner, which court shall, after permitting any necessary
amendments, thereupon proceed as in other cases. Where such applications or

* petitions are filed in the proper court but are deficient in form or type of remedy,
timely amendment shall be permitted.

(d) REVIEWABLE ORDERS.—Administrative orders, declaratory or otherwise,
directing action, assessing penalties, prohibiting conduct, or denying claimed
rights, privileges, or benefits under the Constitution or statutes shall be subject
to such review: Provided, however, That only final orders or orders for which
there is no other adequate judicial remedy shall be subject to such review. Pre-
liminary or intermediate orders, so far as the same are by law reviewable, shall
be subject to review upon the review of final orders. An order shall be final for
purposes of such review notwithstanding that no petition for rehearing or re-
consideration has been presented to the administrative authority involved.

(e) Scope or REVIEW.—Regardless of the form of the review proceeding, the
reviewing court shall consider and decide, so far as necessary to its decision
and where raised by the parties, all relevant questions arising upon the whole
record or such parts thereof as may be cited by any of the parties; and shall
set aside administrative findings, inferences, conclusions, or orders whenever
it finds them: (1) contrary to constitutional right, power, privilege, or im-
munity ; (2) in excess of the statutory authority or jurisdiction of the agency;
(3) made or promulgated upon unlawful procedure; (4) unsupported by sub-
stantial evidence; or (5) arbitrary or capricious: Provided, howc¢ver, That upon
such review due weight shall be accorded the experience, technical competence,
specialized knowledge, and legislative policy of the agency involved as well as
the discretionary authority conferred upon it.

(f) Recorp.—Upon petition or application for judicial review, enforcement,
of restraint of an administrative order or action, it shall not be necessary to
print the complete administrative record and exhibits in the case unless the re-
viewing court for good cause so orders. The moving party shall print as a
supplement or appendix to his brief, which may be separately bound, the
pertinent pleadings, orders, decisions, opinions, findings, and conclusions of hoth
the agency and any presiding officer, together with relevant docket entries
arranged chronologically and such further parts of the record as it is desired
the court shall read. Omissiong shall be indicated, reference to the pages of
the typewritten transcript of the record as filed shall be made, and the names
of witnesses shall be indexed. The responding party shall similarly print such
portions of the record as it is desired the court shall read. Reviewing courts
may by rule amplify or modify the provisions of this section to further its
purpose.

[H. R. 2602, 79th Cong., 1st sess.]

A BILL To facilitate the administration of government and improve the quality of justice
Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled, That this Act may be cited as the “Fair
Government Practices Act.” Its objects shall be to improve the relations between
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private citizens and governmental authority, to facilitate the administration of
justice, to protect civil rights, and to preserve the form of government guaranteed
by the Constitution of the United States of America.

PUBLIC INFORMATION

SeEc. 2. To the end that every person, entity, or organization shall be fully
informed of the law, regulations, and procedure of every office, board, commission,
independent establishment, authority, corporation, department, bureau, division,
institution, service, administration, or other unit of the executive branch of the
Federal Government, hereinafter called “agency,” except to the extent that
there is directly involved any military, naval, or diplomatic function requiring
secrecy in the public interest—

RULES

(a) Every agency shall separately state and currently publish in the Federal
Register—

(1) descriptions of its internal and field organization, together with the
general course and method by which each type of matter directly affecting
private parties is channeled and determined ;

(2) substantive regulations authorized by law and required to effectuate
authority or apprize parties of rights or liabilities, as well as all statements
of general policy or interpretation of general public application and utilized
by the agency; and

(3) rules specifying the nature and requirements of all formal or informal
procedures available to private parties, including simplified forms and ade-
quate instructions as to all papers, reports, or examinations.

ORDERS .

(b) BEvery agency shall preserve and publish or make available to public in-
spection all—

(1) rulings on questions of law, other than those relating to the internal
management of the agency and not directly affecting the public or the rights
of any person as defined by this Act; and '

. (2) orders, including findings or opinions with reference thereto, issued
in the adjudication of any case.

RELEASES

(c) All releases intended for general public information or of general applica.
tion or effeet not otherwise published or made available pursuant to this section
shall be— :

(1) filed promptly with the Division of the Federal Register, and

(2) there preserved and made available to public inspection:
Provided, however, That no agency shall, directly or indirectly, issue publicity
reflecting ‘adversely upon any person, product, commodity, security, private
activity, or enterprise otherwise than by issuance of the full texts of author-
ized public documents, impartial summaries of the positions of all parties to any
controversy, or the issuance of legal notice of public proceedings within its
jurisdiction. ’

LIMITATION oF PENALTIES, INVESTIGATIONS, AND REPORTS

Sec. 3. To the end that administrative penalties, investigations, and reports
shall be limited to the requirements of good government, and parties be assured
rights of appearance and prompt relief—

PENALTIES AND BENEFITS

(a) No agency shall impose penalties or forbid or require action not bhoth
specified by statute and expressly delegated to such agency by lawful authority
and any sanction, seizure, process, penalty, prohibition, requirement, remedy,
relief, assistance, license, permit, or other grant, or permission imposed or dis-

“pensed by any agency through any rule, order, license (including any term or
condition thereof) or otherwise shall be unlawful to the extent that it is in excess
of administrative authority or withholds privileges or benefits in derogation of
private right: Provided, however, That no person shall be subject to any rule or
order prior to its publication or service, respectively, for a reasonable time unless
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both expressly authorized by law and required in any case for good cause: And
provided further, That no person shall be subjected to any penalty or deprived
of any right or privilege for action taken in 9ecordance with the rule, order, per-
mission, or interpretation of any agency. :

LICENSES AND PERMITS

(b) No license (including permit, certificate, approval, registration, charter,
membership, or other form of permission) shall—

(1) be required by any agency unless expressly authorized by statute;

(2) be denied or withdrawn, revoked, annulled, or suspended in whole
or in part except in accordance with this Act;

(3) be withdrawn unless first any facts which may warrant such with-
drawal shall have been officially brought to the attention of the licensee
in writing followed by reasonable opportunity to demonstrate or achieve
<compliance with all lawful requirements except in cases of clearly demon-
strated willfulness or those in which public health, morals, or safety require
otherwise; or '

t4) expire, with reference to any business, occupation, or activity of a
continuing nature in any case in which due and timely application for a
renewal or a new license has been made, until such application shall have
been finally determined:

Provided, moreover, That in any case subject to section 6 (except financial re-
organizations) in which an administrative license or permission is required by
law and due request is made therefor but no final administrative action is taken,
such license or permission shall be deemed granted in full to the extent of the
authority of the agency unless the agency shall within sixty days of such applica-
tion have set the matter for formal proceedings required by this Act.

INVESTIGATIONS

(c) No agency shall exercise investigative powers or require reports unless—
(1) expressly authorized by statute and within its lawful jurisdiction;
(2) through regularly authorized representatives for authorized purposes;
(8) without infringing rights of personal privacy;
(4) without disturbing private occupation or enterprise beyond the
reasonable requirements of law enforcement; and
(5) substantially necessary to the operation of the agency.

SUBPENAS

(d) Every agency shall issue subpenas authorized by law to private parties
upon request and, as may be required by its general rules of procedure, upon
a simple statement of the general purpose or reasonable scope of the testimony
or other evidence so sought; and the names of witnesses and the purpose and
nature of the evidence so sought shall not be made available to agency prosecutors
or investigators. Upon contest of the validity of any administrative subpena
or upon the attempted enforcement thereof, the court shall determine all ques-
tions of law raised by the parties, including the authority or jurisdiction of
the agency in law or fact, and shall enforce (by the issuance of a judicial order
requiring the future production of evidence under penalty of punishment for
contempt in ease of contumacious failure to do so) or refuse {o, enforce such
subpena accordingly.

APPEARANCE

(e) Every agency shall accord every person snhject to administrative authority
and every party or intervenor (including individnals, partnerships, corpora-
tions, associations. or public or private agencies or organizations of any char-
acter) in any administrative proceeding or in connection with any administrative
authority—

(1) the right at all reasonable times to appear in person or by counsel;
(2) every reasonable opportunity and facility for negotiation, information,
adjustment, or formal or informal determination of any issue, request, or
controversy ;
(3) the right to be accompanied and advised by counsel; and
(4) a prompt determination of any matter within the jurisdiction or
competence of the agency: B
Provided, however, That no such person or party shall in any manner be made
to suffer, through the subsequent exercise of administrative powers or otherwise,
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the consequences of any unwarranted or avoidable administrative delay in
determining any such matter. In all cases in which an administrative hearing
is required by law and the parties are not in default, matters not susceptible of
informal disposition in whole or in part shall be promptly heard and decided,
except that in fixing the times and places for formal or informal proceedings
due regard shall be had for the convenience and neces51ty of the parties or their
representatives.
JUDICIAL REVIEW

SEc. 4. In order that every reviewing court shall have plenary authority to
render such decision and grant such relief as right and justice may demand in
full conformity with this Act and all other applicable law—

RIGHT OF REVIEW

(a) Notwithstanding any contract, agreement, or undertaking to the con-
trary, any party subject to, or adversely affected by, any administrative action,
rule, or order within the purview of this Act or otherwise presenting any issue

" of law shall be entitled to judicial review thereof—
(1) as an incident to proceedings for any form of criminal or civil
enforcement :
(2) through any special statutory review proceeding relevant to the sub-
ject matter; or
(3) in the absence or inadequacy of any relevant statutory review proce-
dure, through any applicable form of legal action, including actions for
declaratory judgment or for writs of injunction, mandamus, or habeas
corpus :
Provided, however, That any final administrative order (including those upon
applications for declaratory rulings or the neglect, failure, or refusal of any
agency to act upon any application for a rule, order, permission, or the amend-
ment or modification thereof within the time preseribed by law or within a rea-
sonable time) directing action, assessing penalties, prohibiting conduect, affecting
rights or property, or denying in whole or in part claimed rights, remedies, privi-
leges, licenses, permissions, moneys, or benefits under the Constitution, statutes,
or other law of the land shall be subject to review pursuant to this section. Any
preliminary or intermediate order shall be directly reviewable in any case in
which no other judicial remedy is fully adequate. All orders not directly review-
able shall be subject to review upon the review of final acts, rules, or orders.
Any action, rule, or order shall be final for purposes of the review guaranteed
by this section notwithstanding that no petition for rehearing, reconsideration,
reopening, or declaratory ruling has been presented to or ruled upon by the
agencey involved.
INTERIM RELIEF

(¢) Unless the agency of its own motion or on request shall postpone the
effective date of any action, rule, or order pending judicial review, every review-
ing court, and every court to which a case may be taken on appeal from or upon
application for certiorari or other writ to, a reviewing court, shall—

(1) have full authority to issue all mnecessary and appropriate writs,
restraining or stay orders, or preliminary or temporary injunctions, manda-
tory or otherwise, required in the judgment of such court to preserve the
status or rights of the parties pending full review and determmatwn as
provided in this section;

(2) postpone the effectlve date of any administrative action, rule, or
order to the extent necessary to accord the parties a fair opportunity for
Jjudicial review of any substantial question of law; and

(3) grant such affirmative relief, notwithstanding statutory or other
administrative authority in the premises, in any case in which any legal
right, privilege, immunity, permission, relief, or benefit expires or is denied,
withdrawn, or withheld, in whole or in part, to the extent necessary to
preserve the status of the parties pending the review guaranteed by this
section.

SCOPE OF REVIEW
(d) The reviewing court shall consider and decide all relevant questions of

law arising upon the whole record; and the court shall hold unlawful any
act or set aside any application, rule, order, or administrative finding or conclu-
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sion made, sanction or requirement imposed, or permission or benefit withheld
to the extent that it finds them—

(1) incongistent with any requirement of this Act;

(2) contrary to constitutional right, power, privilege or immunity;

(3) in excess of statutory authority, jurisdiction, or limitations or short
of statutory right, grant, privilege, or benefit;

b (4) made or issued without full observance of all procedures required
y law; .

(5) uusupported by substantial, credible, and material evidence upon the
whole administrative record in any ease in which the action, rule, or order
is required by statute to be taken, made, or issued after administrative hear-
ing; .

(6) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court; or
(7) arbitrary or capricious.

APPEALS

(¢) The judgments of original courts of review shall be appealable in accord-"
ance with existing provisions of law and, in cases in which there is no appeal
thereto as of right and probable ground appears that any person has been denied
the full benefit of this Aect, reviewable by. the Supreme Court upon writs of
certiorari.

OTHER PROVISIONS OF LAW

(f) All provisions or additional requirements of law applicable to the judicial
review of acts, rules, or orders generally or of particular agencies or subject mat-
ter, except as the same may be inconsistent with the provisions of this Act, shall
remain valid and binding as shall all statutory provisions expressly precluding
judicial review or presecribing broader scope or availability of review than that
provided in this section. :

SEPARATION OF PROSECUTING FUNCTIONS

SEc. 5. In order that no head, member, officer, employee, or agent of any agency
shall serve both as proseentor and degiding authority—

(a) No proceeding, rule, or order subject to the requirements of section 6
shall be lawful unless with reference to that type of proceeding the agency in-
volved shall have previously and completely delegated either to one or more
of its responsible officers or to one or more of its members all investigative and
prosecuting functions (over which no hearing or deciding officer shall thereafter
have exercised any control or supervision) and the officers or members so des-
ignated shall have had no part in the decision or review of such cases; and,
in any agency in which the ultimate authority is vested in one person, such
individual shall also delegate the hearing and initial decision of such cases to
examiners.or boards of examiners.

(b) In the making of rules or consideration of petitions subject to the require-
ments of section 5, no subordinate officer or employee exercising or supervising
investigative or prosecuting functions shall take any part in the decision as
to the form or contents of any rule or the acceptance or rejection of such petitions.

(c) Every general delegation and separation of functions required of any
agency by this section shall be specifically provided in its rules published pur-
suant to section 1: Provided, however, That in any complaint or other paper
the agency may appear in name as the moving party ; and nothing in this section
shall be taken to prevent the supervision, consideration, or acceptance of settle-
ments or adjustments by hearing or deciding officers.

RULE MAKING

SEc. 6. Except to the extent that there is directly involved any military, naval,
or diplomatic function of the United States—

NOTICE

(a) Every agency shall publish general notice of proposed rule making in-
cluding—
(1) a statement of the time, place, and nature of any available public rule
making procedures;
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(2) full and specific reference to the authority under which the rule is
proposed ; and
(8) a description of the subjects and issues involved:
Provided, however, That this subsection shall not be mandatory as to interpreta-
tive 1ules, general statements of pohcy, or rules of agency organization or
proeedure and shall not apply in cases in which notice is impracticable because of
unavmdable lack of time or other emergency affecting public safety or health.

PROCEDURES

(b) In all cases in which notice of rule making is required pursuant to sub-
section (a) of this section or otherwise, the agency shall afford interested parties
an adequate opportunity, reflected in its published rules of procedure, to partici-
pate in the formulation of the proposed rule or rules through—

(1) submission of written data or views;

(2) attendance of conferences or consultations; or

(3) presentation of facts or argument at informal hearings:
Provided, however, That, in place of the foregoing provisions of this subsection,
in all cases in which rules are required by statute to be issued only after a hear-
ing, the hearing and decision requirements of sections 7 and 8 shall apply. In
all other rule-making procedures parties unable to be present shall be entitled
as of right to submit written data or arguments, all submissions shall be given
full consideration by the agency, and the reasons as well as findings and con-
clusions of the agency as to all relevant issues shall be published upon the issuance
or rejection of the rules or proposals involved. Nothing in this section shall be
held to limit or repeal additional requirements imposed by law.

PETITIONS

(¢) Every agency authorized to issue rules shall accord any interested person
the right to petition for the issuance, amendment, or rescission of any rule in con-
formity with adequate published procedures for the submission and prompt con-
sideration and disposition of such requests.

ADJUDICATION

SEeo. 7. In every case of administrative adjudication in which the rights, duties,
obligations, privileges, benefits, or other legal relations of any person are required
by statute to be determined only after opportunity for an administrative hearing,
except to the extent that there is directly involved any matter subject to a subse-
quent trial of the law and the facts de novo in any court—

NOTICE

(a) Every agency undertaking the adjudication of any case shall serve notice
in writing upon all parties directly affected, specifying—
(1) the time, place, and nature of available administrative proceedings;
(2) the particular legal authority and ]uusdxctlon under which the pro-
posed proceeding is to be had; and
(3) the matters of fact and law in issue:
Provided, however, That the statement of issues of fact in the words of the
authority under which the agency is proceeding shall not be compliance with
this requirement.

PROCEDURE:

(b) In every case in which notice is required the agency shall afford all
interested parties the right and benefit of fair procedure for the settlement or
adjudication of all relevant issues through (1) an adequate opportunity for
the informal submission and full consideration of facts, claims, argument, offers
of settlement, or proposals, of adjustment and (2) thereafter, to the extent that
the parties are unable to so determine any controversy by consent, formal
hearing, and decision in conformity with sections 7 and 8.

DECLARATORY RULINGS

(e) Upon the petition of any proper party and in conformity with this section,
every agency shall, except in tax and patent matters, make and issue declaratory
rulings to terminate a controversy or to remove uncertainty as to the validity
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or application of any administrative authority, rule, or order with the same
effect and subject to the same judicial review as in the case of other rules
or orders of the agency.

HEARINGS

SEc. 8. No administrative procedure shall satisfy the requirement of a hearing
pursuant to sections 5 or 6 unless— .

PRESIDING OFFICERS

(a) To insure the impartiality of hearing or deciding officers—
(1) the case shall be heard—

(A) by the ultimate authority of the agency or by

(B) one or more subordinate hearing officers designated by the
agency from members of the board or body which comprises the highest
authority therein,

(C) State representatives authorized by statute to preside at the
taking of evidence, or

(D) examiners who shall perform no other duties, shall be remov-
able only after hearing for good canse shown, and shall receive a fixed
salary not subject to change: Provided, however, That in the event
hearing or deciding officers are no longer in office or are unavailable
because of death, illness, or suspension, other such officers may be
substituted in the sound discretion of the agency at any stage of
proceedings required by this section and section 8;

(2) the functions of all hearing officers, as well as of those participating
in decisions in conformity with section 8, shall be conducted in an impartial
and considerate manner, in accord with the requirements of this Aect, with
due regard for the rights of all parties as well as the facts and the law,
and consistent with the orderly and prompt dispatch of proceedings;

(8) such officers, except to the extent required for the disposition of ex
parte matters authorized by law, shall not engage in interviews with, or
receive evidence or argument from, any party directly or indirectly except
upon opportunity for all other parties to be present and in accord with the
public procedures authorized by this section and section 8 Copies of all
communications with such officers by, respecting, or on behalf of any party
or case shall be served upon all the parties;

(4) upon the filing of a timely affidavit of personal bias, disqualification,
or conduct contrary to law of any such officer at any stage of proceedings,
the agency or another such officer, after hearing the facts, shall make findings,
conclusions, and a decision as to such disqualification which shall become
a part of the record in the case and be reviewable in conformity with section 3.

EVIDENCE

(b) To assure that administrative deeision shall be made upon a basis of
fact—

(1) the principles of relevancy, materiality, probative force, and substan-
tiality as recognized in Federal judicial proceedings of an equitable nature
shall govern the proof, decision, and judicial review of all questions of fact;

(2) the character and conduct of every person or enterprise shall be pre-
sumed lawful until the contrary shall have been shown by competent
evidence;

(8) In every case in which the burden of proof is upon private parties
to show right or entitlement to exceptions, privileges, permits, or benefits
their competent evidence to that effect shall be presumed true unless affirma-
tively disproved by other evidence;

(4) every party shall have the right of cross examination and. the sub-
mission of rebuttal evidence; '

(5) the taking of official notice shall be unlawful unless of a matter of
generally recognized or scientific fact of established character and unless
the parties, before the decision becomes effective, are accorded an adequate
opportunity to show the contrary by evidence;

(6) no sanction, prohibition, or requirement shall be imposed or grant,
license, permission, or benefit withheld in whole or in part except upon
evidence which on the whole record is competent, credible, substantial and
material.
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RECORD

(d) The transcript of testimony adduced and exhibits admitted, together with
all pleadings, exceptions, motions, requests, and papers filed by the parties, other
than separately presented briefs.or arguments of law, shall constitute the com-
plete and exclusive record and be made available to all the parties.

DECISIONS

Sec. 9. In all cases in which an administrative hearing is required to be con-
ducted in conformity with section 7—

INTERMEDIATE REPORTS

(a2) Unless the officer or officers who presided at the hearing also decide the
case, they shall prepare and serve upon all parties and deciding officers an inter-
mediate report of specific recommended findings of fact and conclusions of fact
and law upon all relevant issues presented by the whole record,

SUBMISSIONS

(b) Officers who prepare intermediate reports or decide cases shall, prior to
the preparation of such reports or decision of cases, afford all parties full oppor-
tunity for the submission of briefs, exceptions to any intermediate report, pro-
posed findings or conclusions, and oral argument.

CONSIDERATION OF CASES

(e) All issues of fact shall be considered and determined exclusively upon the
record made in conformity with section 7. In the formulation and submission
of intermediate reports or in the decision of any case, all hearing or deciding
officers shall personally cousider the whole or such parts of the record as are
cited by the parties, with no other aid than that of clerks or assistants who
perform no other duties; and no such officer, clerk, or assistant shall consult
with or receive oral or written comment, advice, data, or recommendations re-
specting any such case from other officers or employees of the agency or from
third parties.

FINDINGS AND OPINIONS

(d) All final decisions and determinations shall be stated in writing and
accompanied by a statement of reason, findings, and conclusions upon all relevant
issues of law, fact, or discretion raised by the parties: Provided, however, That
the findings and conclusions in every case shall encompass all relevant facts of
record and shall themselves be relevant to, and shall adequately suppott, the
decision and order or award entered.

EFFECTIVE DATE

SEc. 10. This Act shall take effect ninety days after its approval: Provided,
howfzver, That no procedural requirement shall be mandatory as to any adminis-
trative proceeding formally initiated or completed prior to such date.
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